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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 1
DATE: September 206, 1988
SUBJ: Craiteria for Determining RCRA Facility Owner/Operator C:T- E?Lagx
Willingness
P\S,. red!
FROM: lra Leirghton, Chief . ) »
C1 wWaste Management Branch g Uofu lr,Pac:
TO: Merrill $. Hohman our C. A
Linda Murphy W o
RCRA Section Cniefs SH

CHRCLA Sectaon Chiete
Wi Brancn Cnrerts

tHiazargous waste sites subject Lo Subtitle © or RURéEs cannot be
proposed on the NfL uniess 1t 1s clearly aemonstratea that tne
owner/operator 1 unwilling to pertorm the cleanup. Attacneac
please tina a copy of the proposed revision to the existing
crateria for establishing the willingness on the pari ot the
ownersoperator to pertorm the needed cleanup. Under the current
policy, the only criterion LFPA CONS1dErs 1S wWhelner Lhe owner or
operator nas officially filed tTor bankruptcy.

Given the resource constiraints i1n the RCRA program and the
significance or the environmental problems associated wiith some
Subtitle ¢ sites, this policy will be important to Region I 1n

terms ot our ability to use all available authorities and sources

of funding to attack the most signiticant environmental problems

in the Region. : x

it 1s 1mportant to note that the Agency can conduct Tund
tinanced removals and Rlfs actions prior to proposed listing on
the NPL. The impact of the willingness test on these actions at
Subtitle C sites looms as a significant policy call. The CT
Branch has embarked on an effort to hold periodic state meetings
where RCRA and CERCLA activities and priorities are discussed.
We will continue to invite ESD to participate in these meetings
as a means of coordinating our collective interests on
RCRA/CERCLA activities.

Please do not hesitate to give me any thoughts or opinions you

may have on this subject. It 1s my opinion that our geographic
organizational format presents us with a unique opportunity to

coordinate the interface between RCRA and CERCLA.

cc: Pam Hill
Don Porteous
Deb Pernice
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August 9, 1988

Part 1l

Environmental
Protection Agency

40 CFR Part 300

National Priorities List for Umontrolied B
Hazardous Waste Sites; Poﬁcy :
Statements -




" FNVIRONMENTAL PROTECTION
NCY L .

. .~~CFRPaIt300
"~ "The National Priorities List for

- Uncontrolled Hazardous Waste Sites—

" Additions to Policy for Determining
inabllity-To-Pay for Sites Subject to
‘the Subtitie C Corrective Action :
Authorities of the Resource
Conservation and Recovery Act

AGENCY: Environmental Protection
.Agency. - ST

" . ACTION: Policy statement for comment.

SUMMARY: The Environmental Protection
Agency (EPA) is requesting comment on
a policy relating to the National Oil and
Hazardous Substances Contingency
Plan (NCP), which EPA promulgated
pursuant to Section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA) as amended by
the Superfund Amendments and
Reauthorization Act of 1986 (SARA),
and Executive Order 12316.
. CERCLA requires that the NCP
', include a list of national priorities
among the known releases or threatened
- "~ases of hazardous substances,

lants, and contaminants throughout

nited States, and that the list be

revised at least annually. The National
Priorities List (NPL), initially
promulgated as Appendix B of the NCP
©n September 8, 1983, constitutes this -
list and meets those requirements.

Since the first NPL final rule (48 FR
40658, September 8, 1983), the Agency’s
policy has been to defer placing sites on
the NPL that can be addressed by ~
corrective action under Subtitle C of the
Resource Conservation and Récovery
Act (RCRA). This notice solicits
comment on additional criteria for
determining when the owner/operator
of a site is considered unable to pay for
addressing the contamination at a
RCRA-regulated site, and therefore, the
site should be proposed for the NPL.
Elsewhere in today’s Federal Register,
the Agency is publishing a notice that
discusses the policy for determining
when RCRA facilities are unwilling to
perform corrective action, and therefore,
should be proposed for the NPL.

DATE: Comments may be submitted on
or before October 11, 1588.
ADDRESSES: Comments on the inability
criteria may be mailed to CERCLA
Docket Clerk, Atin: Docket Number

UL; Mail Code WH-548D, --

fund Docket, Room LG-100, U.S.
+~ <onmental Protection Agency, 401 M

. Street, SW., Washington, DC 20460.

Please send three copies of comments.
FOR FUATHER INFORMATION CONTACT:
Nancy Parkinson, RCRA Enforcement
Division, Office of Waste Programs
Enforcement (WH-527), U.S.

. Environmental Protection Agency. 401 M
. Street, SW., Washington, DC 20460,

phone (800) 424-9346 or 382~-3000 in the
Washington, DC metropolitan area.

SUPPLEMENTARY INFORMATION:

‘Table of Contents

" 1. Introduction

1. Contents of this Proposed Palicy
I Request for Comment on Inability Criteria

L introduction

In 1980, Congress enacted the
Comprehensive Environmental
Response, Compensation, and Liability
Act, 42 U.S.C. Sections 9601~9657
(CERCLA or the Act), in response to the

-dangers of uncontrolled hazardous

waste sites; CERCLA was amended in
1986 by the Superfund Amendments and
Reauthorization Act (SARA). To
implement CERCLA, the Environmental
Protection Agency (EPA or the Agency)
promulgated the revised Nationa] Oil
and Hazardous Substances Contingency
Plan (NCP), 40 CFR Part 300, on July 16,
1982 (47 FR 31180}, pursuant to Section
105 of CERCLA and Executive Order
12316. The NCP, further revised by EPA
on September 16, 1985 (50 FR 37624), and
November 20, 1985 (50 FR 47912}, sets
forth guidelines and procedures needed
to respond under CERCLA to releases or
threatened releases of hazardous '
substances, pollutants, or contaminants.
_ Section 105(a})(8){A) of CERCLA (as
amended) requires that the NCP include
criteria for determining priorities among
releases or threatened releases
throughout the United States for the
purpose of taking remedial or removal
action. Removal action involves cleanup
or other actions that are taken in
response to emergency conditions on a
short-term or temporary basis (CERCLA
Section 101(23)). Remedial action tends
to be long-term in nature and involves
response actions which are consistent
with a permanent remedy (CERCLA

- Section 101(24)). The Agency developed
the Hazard Ranking System (HRS) to -

implement CERCLA Section
105({a){8)(A). The HRS was codified as
Appendix A of the NCP on July 16, 1982
(47 FR 31219).

Section 105{a)(8)(B) of CERCLA (as
amended) requires that the statutory
criteria described in the HRS be used to
prepare a list of national priorities ~
among the known releases-or threatened
releases throughout the United States.
The list, which is Appendix B of the
NCP, is the National Priorities List

-{NPL). Section 105(a){8)(B) also requires

that the NPL be revised at least
annually. An initial NPL of 406 sites was
promulgated on September 8, 1983 (48
FR 40658). The NPL has been amended

. several times since then. Currently, .

there are 799 sites on, and 378 sites
proposed to, the NPL.

- 11. Contents of this Policy
.A. History of the Policy

Since the first NPL final rule (48 FR

‘40658, September 8, 1983), the Agency's

policy has been to defer placing on the
NPL sites that could be addressed by the
corrective action authorities under
Subtitle C of the Resource Conservation
and Recovery Act (RCRA). Until 1984,
the RCRA Subtitle C corrective action
authorities were limited to facilities with
releases to ground water from surface
impoundments, waste piles. land
treatment areas, and landfills that

‘received RCRA hazardous waste after

July 26, 1982, and did not certify closure
prior to January 26, 1983 (i.e., land
disposal facilities addressable by an
operating or post-closure permit). Sites
which met these criteria were placed on
the NPL only if they were abandoned,
lacked sufficient resources, or RCRA
Subtitle C corrective action authorities
could not be enforced. Those RCRA
facilities where a significant portion of
the release appeared to come from a
nonregulated land disposal unit were
also considered appropriate for listing.
On November 8, 1984, the Hazardous
and Solid Waste Amendments of 1984
(HSWA) were enacted. HSWA greatly
expanded RCRA Subtitle C corrective

_action authorities as follows:

® Section 3004(u) requires permits issued
after the enactment of HSWA to include
corrective action for all releases of hazardous
waste or constituents from solid waste
management units at treatment, storage, or
disposal facilities seeking a permit;

* Section 3004{v) requires corrective action

" to be taken beyond the facility boundary

where necessary to protect human health and
the environment unless the owner/operator
of the facility demonstrates that despite the
owner or operator’s best efforts, the owner or
operator was unable to obtain the necessary
permission to undertake such action; and

* Section 3008(h) authorizes the
Administrator of EPA to issue an order
requiring corrective action or such other
response measure as deemed necessary to
protect human health or the environment
whenever it is determined that there is or has
been a release of hazardous waste into the
environment from a facility with interim
status. :

Because the expanded Subtitle C
corrective action authorities of HSWA
allowed EPA to address contamination
at non-regulated units of RCRA
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facilities, the Agency announced a draft
revised policy which provided for the
deferral from listing of RCRA sites

" unless the Agency determined that

RCRA corrective action was not likely
to succeed or occur promptly. due to
factors such as:

¢ The inability or unwlllmgness of the
owner/operator to pay for addrenamg the
contamination at the site

* Inadequate financia! responslblhty
guarantees to pay for such costs

* EPA or State priorities for addressing
RCRA sites (50 FR 14118, April 10, 1885).

The Agency evaluated comments
received on the draft policy. and on June
10, 1986 {51 FR 21059), announced its

listing and deferral policy for non-

Federal RCRA sites.! RCRA sites not
subject to RCRA Subtitle C corrective
action authorities would continue to be
on the NPL. Some examples include:

Facilities that ceased treating, storing. or
disposing of hazardous waste prior to
November 19, 1980 (the effective date of
Phase I of the RCRA regulations), and to
which the RCRA corrective action authorities
cannot be applied;

Sites at which only materials exempted
from the statutory or regulatory definition of
solid or hazardous waste were managed; and

RCRA hazardous waste handlers to which
RCRA Subtitle C corrective action authorities
do not apply. such as hazardous waste
generators or transporters not required to
have interim status or a final RCRA permit.

Further, the Agency stated that
although sites that could be addressed
by RCRA Subtitle C corrective action
authorities generally would not be
placed on the NPL, RCRA sites subject
to corrective action should be listed in
certain circumstances if the owners/
operators of facilities are either unable
or unwilling to take corrective action at-
sites. The Agency recognized that in
such situations, it may be appropriate to
place the sites on the NPL in order to
make CERCLA funds available, if

needed._ for remedial action.? - .

! At that time, the Agency announced that it
would consider at a later date whether this revised
policy should apply to Federal facilities. On May 13,
1887 (52 FR 17991), the Agency announced its intent
that Federal facilities should continue 10 be placed
on the NPL regardless of their RCRA status.

2 On June 24, 1988 {53 FR 23978), the Agency

A identified several other categories of RCRA

facilities that are appropriate for the NPL. These
facilities include converters, protective filers, non-
or late-filers, and facilities with permits for the

treatment, storage or disposal of hazardous waste -
. issued prior to enactment of HSWA (where the :

owner/operator will not voluntarily modify the
permit). Although the Agency has authority to
compel RCRA corrective action at certain of these
facilities {e.g.. converters and non- or late-filers}, the
Agency has decided. for policy reasons. to clean up
these sites using its CERCLA authority.

. The Agency identified three
categories of sites which, although
subject to RCRA Subtitle C corrective
action authorities, satisfy the
unwillingness or inability criteria, and
thus should be placed on the NPL:

(1) Facilities owned by persons who are
ankrupt;
(2) Facilities that have lost authorization to
operate and for which there are indications

that the owner/operator has been unwilling .

to undertake corrective action; and

(3) Facilities that have not lost -
authorization to operate, but which havea -
clear history of unwillingness. These
situations are determined on a case-by-case
basis (51 FR 21054, June 10, 1886).

Also, on June 10, 1988, the Agency
solicited comments on the types of sites
that may have demonstrated an
unwillingness to perform corrective
action (51 FR 21111). The Agency
suggested that sites meeting the
following criteria might be placed on the
NPL under the unwillingness category:

(1) Facilities whose owners or operators
have not complied adequately with an
administrative order, iudlcml action, or a
RCRA permit condition requmng response or
corrective action; and

(2) Facilities whose owners or operators
have not submitted or implemented an
adequate closure plan. i

Elsewhere in today's Federal Reglster
the Agency is publishing a notice that -
discusses the policy for determining -
when RCRA facilities are unwilling to
perform corrective action and therefore,
should be proposed for the NPL.

III. Request for Comment on lnablllty
Criteria

The Agency is soliciting comment
today on that portion of the RCRA
policy concerning the inability of an
owner/operator to pay for cleaning up a
RCRA-regulated site. Under the current

policy, the sole financial criterion
considered when an RCRA facilityis ...
proposed for the NPL is whether the .
owner/operator has formally invoked -

the protection of the bankruptcy laws, : -
. The Agency is concerned that this .

criterion may be unduly res!nchve. lt

- will not allow listing a site and . e

proceeding with a CERCLA remedlal -
action if an owner/operator has chosen '
not to invoke the protection of the
bankruptcy laws and is willing and able |,
to do some but not all of the cleanup -
work. Under such circumstances, RCRA
authorities would fail to provide for .
complete cleanup, yet the site could not
be placed on the NPLina tunely
fashion.

The Agency is consxdermg amendmg
the RCRA policy to includean .
additional criterion that will allow .

e possibility of using other mformahon;‘
:puch as that available from financial -
'reportmgﬂrmssuchasl)unn& o

- selection is not appealed and thus takes o

placing an RCRA-related site on the NPL
if the owner/operator is unable to pay .
for the cleanup proposed by EPA. EPS is’
also considering the possibility of - -
allowing an RCRA facility that can
demonstrate ability to pay to be
deferred from the NPL.

lnabzhty to Pay

The new inability to pay criterion that
EPA is considering involves comparing
the cost of the site remedy proposed by
EPA with the financial viability of the - .
owner/operator. The comparison (and

' ~ subsequent listing, if appropriate) would_ _

only be made after an RCRA Facility
Investigation (RFI) and Corrective
Measures Study (CMS) for the facility
are completed and an EPA-proposed
remedy is publicly available; this would
ensure that the cost of cleanup is fairly
well established. EPA is proposed to
place an RCRA site on the NPL if:

The estimated cost of the EPA-proposed
remedy is greater than the tangible net worth
of the owner/operator.

“Tangible net worth" means the tangible
assets that remain after deducting

- liabilities; such assets would not include. .

intangibles such as goodwill and rights

to patents or royalhes See, e.g., 40 CI-'R B

265, 141(f). T
To mplement such a pohcy. the

. Agency would be required to consider
* various types of financial information. -

As a general rule, the Agency is
considering relying on publicly available
financial information, such as Securities
and Exchange Commission 10K or.10Q -
reports and financial information
provided to State and local
governments. If the information -

. available from such sources is

inadequate, the Agency is considering
seeking financial information through ..
the use of CERCLA Section 104(e). -~

_ Section 104({e}(2)(C) specifically allow;z.

EPA to send mfomahon request letters

. relating to a person's ability to pay for_ . """
. or.perform a cleanup of the site, EPA’is ~

requestmg comment on using. these 7 =
sources; as well as comment on the' ‘-

Bradstreet.

EPA beheves that a compamon of
tangible net worth-to the cost of the

- EPA-proposed remedy represents the "’

best approach, especially if EPA's - .. L

effect quickly. The Agency recognizes, - -’
‘however, that the owner/operatorora -

" citizen's group may successfully

challenge EPA's selection, and a lower T

‘cost option—one that the facility could e

afford to pay—-might eventually be
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selected. To accommodate such
~ ~**uations, EPA is soliciting comment on
Hernative to the criterion outlined
ve. Under that aliernative EPA -
- would place an RCRA site on the NPL if:

" “The estimated cos? of a) the least
-expensive remedy considered in the CMS
{excluding *no action™), or b) the remedy

- witimately selected after any appeals,is

: .-Mr&aa!behngibleletworﬂ:ol’thq )

owner/operator. S T

‘This alternative is mare conservative
. than the first option in that it considers
- the possibility that the owner/aperator

_might be able to pay for aless costly -

remedy than that proposed by EPA and

that the less costly remedy might

-eventually be selected. This alternative, .
however, could delay listing a site umtil -

the completion of the appeal process if
the remedy proposed by EPA (or a mare
expensive remedy) is ultimately chosen
after an appeal, and the owner/ operator
is unable to pay for that remedy. -

This alternative also excludes the “no- fund all cleanup costs. Therefore, EPA is

action” remedy from the comparison
with tangible net worth. Under the NCP
(40 CFR 300.68(f}(1){v}), the Agency
must, in most CERCLA cases, consider a
zero-cost, “no action” remedy. RCRA
guidance generally requires
consideration in the CMS of similar “no-
action” remedies. In such cases, the “no-
action” remedy would clearly constitute
the “Jeast expensive remedy

- considered™; thus, no sites conld be

_listed on the basis of inability to pay if

- the “no-action” remedy were considered

in the comparison. As a result, the

- Agency believes it is appropriate to

exclude the “no-action” remedy from the
comparison with tangible net worth.

Ability to Pay ‘

To supplement either of the two
alternatives under consideration, EPA
believes that it may be appropriate to
defer the listing of an RCRA site if an

owner/operator demonstrates ability to

proposing to defer placing an RCRA site
on the NPL if:

The owner/operator posts a surety bond or
letter of credit guaranteeing payment of
EPA's proposed remedy. e
The Agency requires similar financial
instruments for assuring sufficient funds
for RCRA site closure and post-closure.
See 40 CFR 265.143 (b) and (c).

EPA requests comment on these
criteria to determine if a site owner/
operator is unable to fund cleanup costs.

Date: August 3, 1988.

JW. McGraw, .

Acting Assistant Administrator, Officeof -
Solid Waste and Emergency Respanse.

[FR Doc. 838-17926 Filed 8-8-88; 8:45 am)
BILIING CODE $560-50-M

il o
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
(FRL-3415-7)

The National Priorities List for

Uncontrolled Hazardous Waste Sites—

Criteria for Determining Unwillingness

for Sites Subject to the Subtitie C

Corrective Action Authorities of the

2esource Conservation and Recovery
ct

AGENCY: Environmental Protection .
Agency.

ACTION: Policy statement.

SUMMARY: The Environmental Protection
Agency (EPA) is publishing a policy
relating to the National Oil and
Hazardous Substances Contingency
Plan (NCP), which EPA promulgated
pursuant to Section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980 (CERCLA) as amended by
the Superfund Amendments and
Reauthorization Act of 1988 (SARA),
and Executive Order 12316.

CERCLA requires that the NCP
include a list of national priorities
among the known releases or threatened
releases of hazardous substances,
pollutants, and contaminants throughout
the United States, and that the list be
revised at least annually. The National
Priorities List (NPL), initially
promulgated as Appendix B of the NCP
on September 8, 1983, constitutes this
list and meets those requirements.

Since the first NPL final rule (48 FR
40658, September 8, 1983), the Agency's
policy has been to defer placing sites on
the NPL that can be addressed by
corrective action under Subtitle C of the
Resource Conservation and Recovery.
Act (RCRA). This notice today discusses
the Agency's policy for determining
when such RCRA facilities are unwilling
to perform corrective action, and
therefore, should be proposed for the
NPL. Relevant comments received in
response to the June 10, 1988, Federal
Register notice (51 FR 21109} that
requested comment on proposed-
components of the NPL policy regarding

RCRA-related sites will be available for .

public viewing at the Superfund Docket,
-Room LG+100, U.S. Environmental
Protection Agency, 401 M Street SW.,
Washington, DC 20460. Comments may
be viewed by appointment only, from
9:00 a.m. to 4:00 p.m., Monday through -
Friday, excluding Federal holidays, .
phone (800) 424-9346 or 382-30486 in the
Washington, DC metropolitan area.
Elsewhere in today’s Federal Register,
the Agency is soliciting comment on

additional criteria for determining when
the owner/operator of a site is
considered unable to pay for addressing
the contamination at 8 RCRA-regulated
site, and therefore, the site should be
proposed for the NPL.

EFFECTIVE DATE: The effective date for
this policy shall be September 8, 1988.
FOR FURTHER INFORMATION CONTACT:
Nancy Parkinson, RCRA Enforcement
Division, Office of Waste Programs
Enforcement (WH-527), U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460,
phone (800) 424-9346 or 382-3000 in the
Washington, DC metropolitan area.
SUPPLEMENTARY INFORMATION: .

Table of Contents
L Introduction
11. Contents of this Policy
I11. Non-Applicability of Revised
Unwillingness Criteria to RCRA Sites
_ Currently Proposed for Listing on the
NPL -

IV. Response to Public Comments
V. Application of Policy to Final NPL Sites

I. Introduction

In 1980, Congress enacted the
Comprehensive Environmental
Response, Compensation, and Liability
Act, 42 U.S.C. Sections 9601-9657 . :
(CERCLA or the Act), in response to the
dangers of uncontrolled hazardous
waste sites; CERCLA was amended in’

1988 by the Superfund Amendments and

Reauthorization Act {SARA). To
implement CERCLA, the Environmental.

Protection Agency (EPA or the Agency)

promulgated the revised National Oil
and Hazardous Substances Contingency
Plan (NCP), 40 CFR Part 300, on July 16,
1982 (47 FR 31180), pursuant to Section .
105 of CERCLA and Executive Order

12316. The NCP, further revised by EPA

on September 16, 1985 (50 FR 37624), and
November 20, 1985 (50 FR 47812), sets
forth guidelines and procedures needed
to respond under CERCLA to releases or
threatened releases of hazardous - - .-
substances, pollutants, or contaminants.
Section 105(a)(8)(A) of CERCLA (as . -

~ amended) requires that the NCP include.
criteria for determining priorities among ,
. releases or threatened releases- . .
. throughout the United States for the

purpose of taking remedial or removal ’

“action. Removal action involves cleanup '
- or other actions that are taken in

response to emergency conditionsona -

. short-term or temporary basis (CERCLA, ...

Section 101(23)). Remedial actxontends e

to be long-term in nature and invelves.- -
response actions which are consistent "

with a permanent remedy (CERCLA -
Section 101(24)). The Agency developed
the Hazard Ranking System (HRS}) to -
unplement CERCLA Section

7

.  permi
‘- - gfter the enactment of HSWAtomcluﬂe

105(a)(8)(A). The HRS was codified as
Appendix A of the 'NCP on July 18, 1982
(47 FR 31219). .

Section 105[8)(8)(8) of CERCLA (as
amended) requires that the statutory
criteria described in the HRS be used to
prepare a list of national priorities
among the known releases or threatened
releases throughout the United States.
The list, which is Appendix B of the
NCP, is the National Priorities List .
(NPL). Section 105(a){8)(B) also requires
that the NPL be revised at least
annually. An initial NPL of 406 sites was
promulgated on September 8, 1983 (48 -
FR 40658). The NPL has been amended
several times since then. Currently,
there are 799 sites on, and 378 sites
proposed to, the NPL.

I1. Contents of This Policy
A. History of the Unwillingness Policy

Since the first NPL final rule {48 FR -
40658, September 8, 1983}, the Agency's
policy has been to defer placing on the
NPL sites that could be addressed by the
corrective action authorities under .
Subtitle C of the Resource Conservation
and Recovery Act (RCRA). Until 1884,
the RCRA Subtitle C corrective action
authorities were limited to-facilities with
releases to ground water from surface
impoundments, waste piles, land
treatment-areas, and landfills that

- received RCRA hazardous waste after
' ]uly 26, 1982, arid did not certify closure
" prior to January 26, 1983 (i.e., land

disposal facilities addressable by an
operating or post-closure permit). Sites °
which met these criteria were placed on
the NPL only if they were abandoned,:
lacked sufficient resources, or RCRA
Subtitle C corrective action authorities
could not be enforced. Those RCRA
facilities where & significant portion of
the release appeared tocome froma
nonregulated land disposal unit were

_ also considered appropriate for lxstmg RO
-On November 8, 1984, the Hazardous * . -

and Solid Waste Amendments of 1884 -
([HSWA) were enacted. HSWA. greatly o

-expanded RCRA Subtitle C correctlve -
- action-guthorities: as follows- o

Sectionm(u) tshmed

corrective action for all releases of hazardous

‘waste or constituents from solid waste - U

management units at treatment, a!orase or :

_ disposal facilities seeking-a permit;

-+ » Section 3004(v) requires uorrechve actiun
to.be taken beyond the facility boundary
where necessary 10 pratect buman health and
€ env
of the facility demonstrates that despite the < -

. _owner or operator’s ‘best'efforts, the owner or
" " operator wa¥ uhable to obtain the necessary '

permission to'unidertake such ncﬁon: and
-»" Section 3008{h) authorizes the -
" Administrator of EPA to issue an order

niment unless the owner/opetator "
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requiring corrective action oc such other
*esponse measure as deemod necessary {o
tect human health or the environment
‘never it is determined that there i3 or has
-¢n & release of harardous waste into the
environorent from a facility with interim_
Because the expanded Subtitle C
-allowed EPA to address contamination
at non-regulated noits of RCRA .
facilities, the Agency amnounced a draft
. revised policy which provided for the
deferral from listing of RCRA sites -
-unless the Agency determined that -
RCRA corrective action was not likely
to succeed or occur promptly, due to
factors such as; . :

* The inability or unwillingness of the
owner/operatogo pay for addressing the
contamination at the site .

- # Inadequate financial responsibility
. ‘guaraniees to pay for such costs

® EPA or State priorities for addressing

RCRA sites (S0 FR 14118, April 10, 1885).

The Agency evaluated comments
received an the draft palicy, and on June
10, 1988 (51 FR 21059), ennounced its
listing and deferral policy for non-
Federal RCRA sites.* RCRA sites not
subject to RCRA Subtitle C corrective

action authorities would coatinue to be

on the NPL. Same examples include:

Facilities that ceased treating, storing, or
"™ -~o8ing of hazardous waste prior to

\bmber 19, 1980 {the effective date of

el of the RCRA regulations), asd to
«-.ach the RCRA corrective action authorities
cannot be applied;

Sites at which only materials exempted
1 the statutory or regulatory definition of

solid or hazardous waste were manaeged; and

RCRA hazardous waste handlers to which

RCRA Subtitle C corrective action authorities
do not apply, such as hazardous waste
generators or transporters not required to
have interim status or a final RCRA permit.

Further, the Agency stated that
although sites that could be addressed
by RCRA Subtitle C corrective action
authorities generally would not be
placed on the NPL, RCRA sites subject
to corrective action should be listed in
certain circumstances if the owners/
operators of facilities are either unable
or unwilling to take corrective action at
sites. The Agency recognized that in
such situations, it may be appropriate to
Place the sites an the NPL in order to
make CERCLA funds available, if
needed, for remedial action® .

. ' At that time, the Agency announced that it
would consider at « Jater date whether this revised
policy should spply to Federal facilities. On May 13,
1987 (52 FR 17901), the Agency snncanced its intent
that Federal facilities should continre to be placed
on the NPL regardless of their RCRA statws.

" June 24, 1868 {53 FR 23878), the
'd several other calegories of RCRA
s that are appropriate for the NPL. These

The Agency identified three
categories of sites which, although
subject to RCRA Subtitle C corrective
action eutbarities, satisfy the
unwillingness or inability criteria, and
thus should be placed on the NPL:

(1) Facilities owned by persons who are

t R .
(2) Facilities that have lost authorization &0

operate and for which there are indications
that the owner/operatar has been unwilling

-10 undertake corrective action; and

{3) Facilities that have not jost

clear bistary of
dmﬁomm(bmmdoname-bm
basis (51 FR 21054, June 10, 1886).

Also, on fune 10, 1986, the
solicited comments on the types of sites
that may have demonstrated an
unwillingness to perform corrective
action (51 FR 21111). The Agency
suggested that sites meeting the
following criteria might be placed on the
NPL under the unwillingness category:

(1} Facilities whose owners or operators
have not complied adequately withan
administrative order, judicial action, or &
RCRA permit condition requiring response or

. authorization to operate, but which have @
ik TL

- corrective action: and

{2} Facilities whose owners or operators
have not submitted or implemented an
adequate closure plan.

B. Revisions to the Unwillingness Policy

Today, the Agency is announcing its
decision on additional criteria to

* determine unwillingness. As a general

matter, the Agency would prefer using
available RCRA enforcement or
permitting authorities to require
corrective action * by the owner/
operator at RCRA sites because this
would help to conserve CERCLA
resources for sites where no financially
viable owner/operator is available.4

facilities include converters, protective filers, non-
or late-filers, and facilities with permits for the
treatment, storage or disposal of bazardous waste
issued prior to enactment of HSWA {where the
owner/operator will not voluntarily modify the
Ppermit). Although the Agency has suthority to
campelRCRAeamivcncﬁonalczrm'ndthue
facilities fe.g.. converters and non- or late-filers), the
Agency has decided, for palicy reasans, to clean up
these sites using its CERCLA authority.

# For purposes of this policy, corrective action
mey include but not be limited to, interim messures,
removal ections, studies and the implementation of
corrective measures or remedial actions. An owner/
operator's refusal to perform a study for example,
may by itself indicate a general unwillingness to
take corrective action: however, that determination
should not be antomatic bet should be made in the
broader context of the case, taking into account
such factors as the extent of studies already done at
theoitemdﬂreremmforrequiﬁmamdy. ]

* The Agency may also decide to wse CERCLA -
Sections 104{b) or 106 authorities at RCRA sites in
order to obtain cleanup from potentially responaible
parties other than the RCRA owner or operator, as
appropriate. A site need not be on the NPL to use

* these guthorities; however, e site must be on the

NPL for CERCLA-fanded remedial actions.

However, when the Agency determines
that a RCRA facility owner/operator is
unwilling to adequately carry out
corrective action activities directed by
EPA or a State pursuant to an order or
permit, there is little assurance that
releases will be a in a timely or
environmentally sound manner under a
RCRA order or permit. Therefore, such
RCRA facilities should be listed in order
to make CERCLA resources available
expeditiously. RCRA facilities will be
placed on the NPL based on
unwillingness when owners/aperators
are not in compliance with one or more
of the following:. '

* Federal or substantially equivalent State
unilateral administrative order requiring
corrective action, after the facility owner/
operator has exhausted administrative due
process rights;

* Federal or substantially equivalent State
unilateral edministrative order iri
corrective action, if the facility ownerf
operator did not pursue administrative due
process rights within the specified time
period;

¢ Initial Federal or State preliminary
injunction or other judicial order requiring
corrective action;

* Federal or State RCRA permit condition
requiring corrective action after the facility
owner/operator has exhausted
administrative due process rights; or ‘

* Final Federal or State consent decree or
administrative order on consent requiring
corrective action, after the exhaustion of any
dispute resolution procedures. ’

For unilateral order authorities which
do not expressly provide for
administrative due process rights {e.g.
RCRA Sections 7003 and 3013 and
CERCLA Section 108), or for those
instances where the Agency is
proceeding with a civil action (e.g.,
under RCRA Section 3008(h)), an owner/
operator who has been issued a
preliminary injunction or other judicial
order requiring corrective action, and is
not in compliance with that order, will
be considered unwilling.

These criteria clarify and expand the
first of the two unwillingness criteria
proposed on June 10, 1986 (51 FR 21111).
After reviewing comments, the Agency
decided not to consider the second of
the two unwillingness criteria proposed
on June 10, 1986, which related to the
submittal and implementation of closure
plans,

. The Agency believes that the criteria
announced today will provide a more
objective and systematic means of
determining unwillingness. Furthermore,
the criteria respond to concerns that the
due process rights of owners and
operators should be protected. Using the
new criteria, a facility owner/operator
will not be declared to be unwilling

Y
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based simply on the issuance of an
administrative order, for example. The
owner{operator will have the
opportunity to pursue administrative
appeal rights, and only if the Agency's
decision is upheld and the owner/
operator still refuses to comply with the
order, will the determination of
unwillingness be made. Similarly, in a
judicial order context, an owner/
operator will not be declared to be
unwilling until after refusal to comply
with an initial judicial order requiring
corrective action. The Agency believes
that this approach addresses due
process concerns while allowing the
NPL proposal and promulgation process
to continue and any corrective action
deemed necessary to get underway
without undue delay that could be
prejudicial to the protection of human
health and the environment.

II1. Non-Applicability of Revised
Unwillingness Criteria to RCRA Sites
Currently Proposed for the NPL

There are several RCRA facilities that
are currently proposed for placement on
the NPL, based upon their HRS scores
and EPA's determination that the
owner/operators were unwilling to take
corrective action at the site. For each
such site, the Agency made, prior to
proposal, a case-by-case determination
of the owner/operator’s unwillingess to
perform corrective action, consistent
with the Agency’s policy as announced
on June 10, 1888, and EPA believes that
the sites are appropriate for placement
on the NPL. .

EPA believes it would be
inappropriate to go back.and reexamine
such already proposed sites based on
the revised unwillingness criteria in
today's notice for several reasons. First,
the revised unwillingness criteria had
not yet been announced at the time the
currently-proposed sites were evaluated
for unwillingess and proposed for NPL
listing. Second, the new criteria do not
represent a substantive change in EPA’s
policy of listing unwilling RCRA sites
but rather, represent an attempt at
developing objective criteria that can be

more easily applied and understood. {As

noted above, EPA believes that the
determination made for the proposed
sites still satisfy the Agency's policy and
goals.) Third, the Agency recognizes that
the Regions and States may, in order to
meet the new objective criteria, be -
required in the future to issue corrective

action orders at many RCRA sites

before determining if an owner/operator
is unwilling, rather than evaluating all

evidence on a case-by-case basts; some

lead time needs to be allowed for the
Regions and States to understand the
new criterla and apply them to sites’
submitted to EPA Headquarters for NPL
proposal. A decision to apply the new
criteria to already proposed sites could
significantly delay the listing and
response action at those sites
unnecessarily. Thus, the criteria
announced today will only be applied to
sites proposed after the date of this
notice.

IV. Response to Public Comments

No commenters addressed the
Agency's June 10, 1986, request for
suggestions on additional categories of
RCRA facilities that should not be
deferred from listing based on
unwillingness to perform corrective
action.

Seven commenters provided
suggestions on the notice regarding
circumstances where the Agency should
determine that a facility's owner/
operator is unwilling to perform
corrective action.

One commenter suggested that faflure
to reach an agreement regarding
corrective action through either an order
or permit within a specified amount of
time should result in placing a site on
the NPL. If a consent order is the
mechanism to be used, the goal would
be a signed, completed order within the
specified time frame. If a permit is the
mechanism used, then permit conditions
would be agreed upon and the owner/
operator would agree to withhold any
challenges to those conditions when a
permit is issued. Failure to reach
agreement by a specified deadline
would result in listing.

In response, the Agency recognizes
that it is important not to delay cleanup
at any sites that are deferred from
listing. Setting a specified time frame for
reaching an agreement regarding
corrective action through a consent
order before CERCLA monies would be
spent could help achieve that goal.

The Agency is currently developing = .
the guidance for determining when
during the enforcement process a - t-
deferred RGRA facility should again be
considered for the NPL and fora™ -
CERCLA-financed remedial T
investigation/feasibility study (RI/FS). -
This guidance will set out for the owner/
operator & process for the negotiation - .-
and appeal of the order, and will specify -
the point at which the Agency will n.
consider the factlity for the NPL ard a-
CERCLA-financed RI/FS. The Agency:. -

- agrees with the concept that a failure to

reach an agreement ghould result in
listing. However, the Agency-intends to

- administrative orders reqmring

- RCRA. The Agency does not believe

use a set point in the appeal process to
determine unwillingness instead of a set
time frame, in consideration of due
process appeal rights.

One commenter stated the
unwillingness policy £ut3 the owner/
operator of a site in the untenable
position of stating its inability or
unwillingness to comply with the law
that may be applicable under RCRA in
order to obtain enforcement, cleanup
and equitable cost sharing under .
CERCLA. Where financially sound
potentially responsible parties (PRPs)
have been identified, notified, and
involved, and where activities are
underway at a site pursuant to CERCLA,
the policy should include a presumption
that such activities proceed to
completion under CERCLA.

In response, a site need not be on the
NPL for CERCLA enforcement
authorities to be used, and these
authorities can be used to obtain
cleanup from PRPs other than the owner
or operator, as appropriate. The general
intent of this policy is to pursue RCRA
and CERCLA enforcement authorities
first rather than expending Fund moneys
at RCRA sites. The Agency haslong
maintained that both RCRA and
CERCLA gauthorities tan be used to-
respond at a site (see, for example, the
National RCRA Corrective Action
Strategy). : ’ )

Two commenters suggested that the
criteria to determine unwillingness
clarify that unwillingness to perform
corrective action inclades unwillingness
to comply with State-issued corrective -
action orders. One commenter suggested
that the terms administrative order,
judicial action, RCRA permit condition,
and adequate closure plan be defined to
include analogous actions by authorized
States. The other commenter noted that .

'in some situations the lead agency for

implementing the cleanup procedures is

a State agency, and that wnwillingness -

to comply with an administrative order,”
judicial action, or permit condition -~ - -
requiring response or corrective action -
from the State agency is analogous o °
unwillingness te comply with Federal . -
RCRAenthorfty. . - = - .~ =
_in response; the Agency has decided
that unwillingness means -~ .-
noncompliance with State - o
corréctive action and permit conditions -
substantially equivalent to-those under .

that it is pecessary-to define - .- Tt o

‘substantially equivalent in the Federal

Register. Rather, this tesn will be further
explained in the guidance to this policy. . =
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- ‘One commenter suggested an
“lternative for unwillingness would be
) make all “failed™ RCRA sites, i.e.,
-a0se sites where RCRA enforcement
may not be able to result in the desired
remedy, automatically eligible for the

-NPL, 80 as to assure that appropriate
remedial actions can be provided.

.. Inresponse, EPA notes that the
process for developing a RCRA
‘corrective action order now provides for
Interim Measures, RCRA Facility
Investigations, Corrective Measure
Studies, and Corrective Measure
Implementations. This process is very
similar to the development of & remedy
‘under CERCLA, and will most often
‘result in a desired remedy. The Agency
believes the current policy, which
allows a RCRA site to be placed on the
NPL based on inability fi.e., bankruptcy)
or unwillingness of the owner/operator
to perform corrective action, assures
that “failed” RCRA sites can be cleaned

One commenter suggested that where
a commitment has been made to manage
RCRA sites under CERCLA on a
_regional scale, they should continue to
be handled under CERCLA. Specifically,

- sites that are part of an area where

CERCLA funds bave been used to begin
regional planning and management
should not be deferred from the NPL.

In response, the Agency does not

)ree that sites that are part of an area

/here CERCLA funds have been used to

begin regional planning and .

-management should be a criterion for
placing sites on the NPL. The Agency's
intent is to first use available
enforcement authorities to secure
corrective action at RCRA sites rather
than expend Fund moneys. RCRA and
CERCLA authorities can be used in a
consistent manner to address sites on a
regional scale. The Agency will, on a
case-by-case basis, review the need for
a comprehensive oversight strategy in
cases requiring integrated CERCLA/
RCRA interaction.

One commenter suggested that a
RCRA site should be listed if the
contamination on the property is the
result of past on-site disposal of
hazardous substances by a third party
that was neither related to nor caused
by the operation of the permittee. The
commenter believes it is not appropriate
to apply RCRA corrective action
requirements to the current owner of a
site where the basis of RCRA
jurisdiction for that site is independent
of the contamination caused by pre-
existing disposal of hazardous
substances by a third party.

Tn response, EPA notes that the

rent owner/operator under RCRA is
ole for cleanup of contamination

existing on the site. 40 CFR 270.72(d)
states that, with the exception of
financial requirements, all “interim
status duties are transferred effective

_ immediately upon the date of the change

of ownership or operational control of
the facility.” Therefore, the Agency does
not agree that this should be a criterion
for placing RCRA sites on the NPL.

---One commenter believed that the

mere issuance of an administrative
order or the initiation of a judicial action
should not serve as a criterion for
unwillingness, and the failure to comply
with a permit condition was less of a
justification. The commenter felt such
criteria encouraged a RCRA-regulated
party to shift to CERCLA management
in order to spread the responsibility to
former customers, and to defer actual
payment of cleanup costs. The
commenter recognized there may be
delays in awaiting a determination from
an administrative law judge or a court,
but that this would not be a problem in
emergency situations where the Agency
could use its CERCLA removal -
authorities (or RCRA Section 7003
authorities) without the site being on the
NPL.

In response, the Agency agrees that
mere issuance of an administrative
order or judicial order should not
automatically result in a determination
of unwillingness. The criteria-developed
do aliow far the exercise of the owner/
operator's ¢ee process rights before the
Agency can make a determination of
unwillingness.

One commenter stated the proposed
unwillingness criteria were too vague
and could result in the addition of so
many sites that the CERCLA program
would be overwhelmed. The commenter
stated that where emergency actions are
needed to protect human health and the
environment, they could be taken as
part of a CERCLA removal action. The
commenter stated the Agency should
defer listing of sites subject to RCRA

- regulation or enforcement until final

decisions on sites are made. This
deferral should apply to RCRA sites that
are in litigation as this could be .
interpreted as an effort to influence the
outcome of the case.

In response, the Agency does not
believe that the criteria will result in the
listing of too many sites. In fact, the
Agency believes the NPL/RCRA policy
will result in focusing the Agency's
CERCLA resources on the most
appropriate sites. In addition, the
Agency is adding more specificity to the
criteria for determining unwillingness in
this notice. The criteria for determining
unwillingness do allow for the listing of
a facility after an initial judicial order -
requiring corrective action. This

criterion may result in the listing of a
site currently undergoing litigation.
However, the Agency believes this
policy is appropriate because it strikes a
balance between exercise of the owner/
operator’s due process rights, and.the
need to protect human health and the
environment. Finally, the decision to use
removal authorities is not constrained
by these listing criteria, since removals
can be conducted on any site.

V. Applicatibn of Policy to Final NPL
Sites :

On June 10, 1986 (51 FR 21109), the
Agency stated its intent to apply the
RCRA listing policy to RCRA sites that
are already on the final NPL. The
Agency invited the owners or operators
of facilities on the proposed or final
NPL, or other persons, to provide
information that would assist EPA in
evaluating this draft policy.

Two commenters provided
suggestions on items to be considered
when applying the RCRA deferral policy
to final sites. One commenter provided
factors which should be addressed if

-.«leletion-of final sites on the NPL is
“considered.The factors include: the

length of time the facility has been on
the NPL; whether PRPs have been
identified; if PRPs have not been
identified, can they be; are the PRPs
financially sound; have EPA or any PRP
taken any actions at the facility under
CERCLA, and, if so, what actions; do the
size, complexity, and toxicity of the site
suggest such a large response cost that
CERCLA enforcement will result in a
more expeditious, thorough, and cost-
effective cleanup; have CERCLA monies
been spent, how much, for what
purpose, and for how long; will
additional CERCLA expenditures be
required; will CERCLA monies spent be

" repaid; have PRPs spent money at the

site; were PRP funds spent pursuant to
an enforcement order or agreement; are
further PRP expenditures expected.

In response, the Agency believes that
it could consider many of the factors
described by the commenter to
determine if the RCRA listing policy
should be applied to a site on the final
NPL. Factors such as these can be
important in determining the extent of
CERCLA involvement at a site, and
whether the owner/operator of the
facility is addressing the contamination
at the site through the RCRA corrective
action authorities.

Another commenter suggested that the
criteria for deleting a final RCRA site
from the NPL should not be different
from those determining eligibility.
Therefore, the commenter felt RCRA-
regulated facilities ought to be removed

- -
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from the NPL if they no longer meet the
criteria for listing, and that to do
otherwise would inequitably treat
already listed sites in comparison to
newly proposed sites.

In response, EPA believes it may be
appropriate to apply different criteria to
RCRA sites that are on the final NPL, as
compared to sites that have merely been
proposed. For final NPL sites, the
Agency has completed its listing
process, CERCLA actions are underway,
and the public anticipates CERCLA
response. EPA does not believe that
applying different criteria to final RCRA
sites that may be deleted will cause any
significant prejudice to any party.

Finally, the Agency received
comments from two RCRA facilities

currently on the NPL. Both have signed -

consent orders to perform a remedial
investigation/feasibility study (RI/FS).
One commenter indicated the facility
did not want to be removed from the
NPL because doing so “would only
hamper the progress being made there.”
The other commenter indicated the
facility should be allowed to complete

the RI/FS currently in progress before
deletion from the NPL was considered,
not wanting a change in program
administration to cause any delay or
duplication of work underway.

In response, the Agency agrees that a
change in program administration could
be disruptive of work at sites where
actions have already been begun.

Based on the comments received and -

discussions within the Agency, EPA
intends to apply the RCRA deferral
policy prospectively. EPA does not
intend to go back and systematically
review final RCRA sites on the NPL to
determine whether they are being
addressed through corrective action
under RCRA for purposes of removing
them from the final NPL. The Agency
believes such a review would be time
consuming, thereby detracting from
more important work of the CERCLA
program, and could disrupt work at sites
where CERCLA actions have already
begun. However, in certain limited cases
where the owner/operator demonstrates
that the corrective measures phase is
progressing adequately under a Federal

RCRA corrective action order, for
example, and demonstrates that the
technical and compliance schedule
requirements of the RCRA order or
permit are being met, it may be
appropriate to remove the site from the

final NPL before the cleanup is

complete. .
. The Agency is currently reviewing

- how such a policy should be applied.
Because the resolution of this issue

could have important implications on
Agency procedures and resources, EPA
plans to discuss criteria for the removal
of final RCRA sites in the context of the
general NPL deferral policy. This
general policy will be discussed in the
upcoming revisions to the National Oil
and Hazardous Substances Pollution
Contingency Plan.

Date: August 3, 1988.
J-W. McGraw,
Acting Assistant Administrator, Office of
Solid Waste and Emergency Response.
[FR Doc. 88-17927 Filed 8-8-88; 8:45 am]}
BILLING CODE 8560-50-M :
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December 12, 1990

Steven Pozner, Director of Compliance
Clean Harbors Companies

1200 Crown Colony Drive

P.O. Box 9137

Quincy, MA 02259

Dear Mr. Pozner:

This letter is in response to your request for clarification of
the use of EPA Hazardous Waste Numbers in identifying
pentachlorophencl wastes. '

40 C.F.R. § 261.31 identifies EPA Hazardous Waste Number F027 as
the following: _

"Discarded unused formulations containing tri-, tetra-, or
pentachlorophenol or discarded unused formulations
containing compounds derived from these chlorophencls. (This
listing does not include formulations containing
Hexachlorophene synthesized from prepurified 2,4,5-
trichlororhenol as the sole component.)."

40 C.F.R. § 261.24, as amended at 55 Federal Register 11362
(March 29, 1990), identifies, among others, the following
compound that exhibits the characteristic of toxicity:

D037 - Pentachlorophenol (requlatory level: 100 mg/L)

It has been, and remains, EPA's approach that, where a waste is
listed in Subpart D of Part 261 (§ 261.30 - § 261.33) and a
constituent for which it was listed appears in Subpart C of Part
261 (§ 261.20 - § 261.24), the Subpart D, or listed, Hazardous
Waste Number is applicable to the waste.

In the case of pentachlorophenol, EPA Hazardous Waste Number F027
would be used for all unused formulations containing
pentachlorophenol. EPA Hazardous Waste Number D037 would be used
only for wastes which did not meet the criteria of F027. For
example, solid wastes mixed with used formulations of ‘
pentachlorophenol (old telephone poles, railroad ties, etc.)
would carry EPA Hazardous Waste Number D037.

/[‘ul
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Steven Pozner

Clean Harbors Companies
December 18, 1990

Page 2

If you have any further questions or comments on this matter,
feel free to call me at (617) 573-5778.

25

. Lo :
obert G. Cianclarulo, Chemical Engineer
RCRA Support Section
Waste Management Division

cc: Joan Jouzaitis
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Octobexr 25, 19¢<0

Nick Sxoularikis, PhD

Loureiro Zngineering Asscciates
100 Ncrthwest Drive

Plainville, CT 06062

Dear Dr. Skoularikis:

We are in receipt of your correspondence of Octcter 22, 12%0
relative to a request for interprestation on whether the
processing of 1,1,l-trichloroethane contaminated soils in an
asphalt batching plant is considered as a beneficial reuse or
recycling and therefore not subject to the RCRA hazardous waste

regulations.

The processing of the 1,1, l-trichlorcethane contaminated scil in
an asphalt batching plant is not considered to be a beneficial
reuse under 40 CFR §261.6. The 1,1,l-trichloroethane is
considered to be a solvent and not a petroleum product such as
gasoline or fuel oil. In order for the asphalt batching plant to
received the 1,1,1-trichlorocethane contaminated soil, it must

! have a RCRA permit and have demonstrated that it meets the
incinerator standards of 40 CFR Subpart 0. Also, your letter
does not contain any demonstration on what the benefits of the
1,1,1-trichlorcethane would be in asphalt.

In addition, the disposal of the waste is subject to the
requirsments of 40 CFR Part 263 (Land Disposal Restriction). For
the latest requirements with respect to the land disposal
restricticns, please refer to the June 1, 1990, Federal Register
Notice, 553 FR 22520 for treatment standards which were
established for the third third wastes.

If you should have any questions, please call me at (617) 573-
9644 . .

Sincersaly,

2

Stephén Yee/, Environmental Engineer
Waste Management Division

cc: Dave Nash, CTDEP
Gerard Sotolongo, EPA
John Podgurski, EPA
Bob Cianciarulo, EPA
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SepTember 7, 1590

Daniel Gillingham, Inside Sales Manager
Franklin Envircnmental Services, Inc.
185 Industrial Road

P.C. Box 617

Wrentham, MA 02093

Dear Mr. Gillingham:

I have been asked to raspcnd to your request, dated August 15,
1990, for clarification of certain Land Disposal Restrictions
(LDR) and hazardous waste classification provisions.

Your interpretations are essentially correct. A generator who
chooses to close a porticn of his/her operation must detarmine
whether any of the resultant debris meets the definition of
hazardous waste under 40 C.F.R. Part 261. In your scenario, you
outline a situation where piping, tanks, wood floeoring, and
concrete all show varying levels of EPA hazardous waste numbers
F006 and F007. As you are aware, a listed waste, once
identified, remains a RCRA hazardous waste, regardless of how
much is present, unless and until the waste is "de-listed". In
the case where demolition debris is contaminated with these
listed wastes, the "mixture rule" of 40 C.F.R. § 261.3(a) (2) (iv)
would require that these "solid wastes" mixed with "listed
wastes" also carry the listed hazardous waste numbers, again,
regardless of concentration.

EPA hazardous waste number F006 has been restricted from land
disposal since August 8, 1988 (the cvanide standard for F006 was
promulgated on June 8, 1989) and F007 has been restricted from
land disposal since June 8, 1989. Therefore, the contaminated
debris you have described must meet the applicable treatment
standards outlined in 40 C.F.R. § 268.41 and/or § 268.43. To
determine compliance with these treatment standards, a
representative sample of the waste would have to be tested by the
Toxicity Characteristic Leaching Procedure -(TCLP) and a Total
Waste Analysis (if cyanides are present). If the waste was found
to exceed any of the treatment standards, the waste would have to
be treatgg/;n/order to meet the standard(s). Once all treatment
standards—are met, the waste may be disposed of in a "Subtitle C"
hazardous waste landfill. These waste would still retain the
FO006 and/or F007 hazardous waste numbers.

EPA has not specified any method of treatment for F006 or F00O7.

It should be noted, however, that, although stabilization is

allowed for compliance with the treatment standards for metals, .rs

EPA does not consider stabilization an acceptable treatment YR
T SAEM
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method for cyanide wastes. Cyanide containing wastes must
undergo some type of destruction in order to comply with the
tr=atment standard(s).

cncerning the four items outlined in your let*er, Region I
offers the following:

1. "Are tanks, piping, flooring corraczly recresented as F006
or FOO7 when resultant of minor contamination such as the
situation described?"

As stated above, according to the "mixture rale™, 40 C.F.RX.

§ 261.3(a)(2)(iv), a "solid waste" mixed with a hazardous waste
is defined as a hazardous waste. This debris, therefore, would
be identified as F006 or F007 if contaminatad by these wastes.

2. "After a complete decon with the resulting analysis showing
the hazardous constituents at much less than the 268.41(a)
and 268.43(a) standards, are the debris still required to go
to a RCRA hazardous waste landfill?"

First, it should be noted that a waste is never reguired to go to
a landfill. A waste which meets the LDR treatment standards is
eligible for disposal in a hazardous waste landfill, but further
treatment is never precluded.

If an attempt is made to decontaminate the debris in order to
meet the LDR treatment standards, the debris would remain a .
listed waste and all resultant decontamination waters, ete. would -
also carry these waste ccdes due to the "derived from" rule found
at 40 C.F.R. § 261.3(c)(2)(i). To verify that the treatment
standards have been met throughout the contaminated debris, a
TCLP (and a total waste analysis for cvanide contamination) would
have to be done on a representative sample of *he debris and at
several different intervals in the waste matrix. That is,
analytical verification would be necessary to show that
contaminant concentration was below the treatment standard(s)
throughout the concrete debris, for example. Once it is verified
that all treatment standards have been met, the waste may be
disposed of in a "Subtitle C" hazardous waste landfill, again,
carrying the F006 and/or F007 waste code.

3. "If, after deconning, subsequent analysis of the area showed
all FO006 and FOO7 constituents as "None Detected", would the
debris still be required to go to a RCRA hazardous waste
landfill?"®

Yes. 40 C.F.R. § 261.3(c)(l) states that "Unless and until it
meets the criteria of paragraph (d): A hazardous waste will
remain a hazardous waste." Paragraph (d) (2) states that a waste
identified in paragraph (c) which is a listed waste, or derived






U.S. EPA, Waste Treatment Branch
August 15, 1990
Page 2

The alternative would be to decon the various equipment through
high pressure washing with a suitable cleaning agent. The rinse
from this would be collected and disposed of an F006 or F007 due
to the mixture rule again. The equipment would be testad for F006
or F007 constituents and confirmed to be below the Treataxent
standards of 263.41(a) and 268.43(a) at which time it would be
disposed of in a RCRA hazardcus waste landfill as an 006 or F007
meeting treatment standards (due to the "derived from rule" of

261.3(c) (2) (1)) .

That is my interpretation of the given situation. What has
surfaced in the past are numerous questions that I would request
you answer individually and provide the appropriate reference in
40CFR so that I find the requlations you are refering to for your
interpretation.

1. Are tanks, piping, flooring correctly represented as
F006 or F007 when resultant of minor contamination such
as the situation described? :

2. After a complete decon with the resulting analysis
showing the hazardous constituents at much less than the
268.41(a) and 268.43(a) standards, are the debris still
required to go to a RCRA hazardous wasts landf£iil?

3. If, after deconning, subsequent analysis of tke area
showed all F006 and F007 constituents as "None Detected"”,
would the debris still be required to go to a RCRA

hazardous waste landfill?

4. Are there any standards for closures of Large Quantity
Generator facilities as there are for TSDF’/s?

I would like to thank you in advance for addressing this
situation in a written reply. e
/’ _'; H
SincereLi?//7/7

/

Gillingham
Inside Sales Manager

DG/det

Franklin Environmental Services. Inc. 185 Indusitial Rocd. Wrentham, MA 02093



April 18, 1990

Mr. Edward Cook

Bridgeport Metal Goods Mfg. Co.
365 Cherry St.

Bridgeport, CT 06605

Dear Mr. Cook;

In response to our telephone conversation of April 12, the
following information is being provided to clarify the RCRA
requirements for spent carbon and solvent waste we discussed.

Spent trichloroethylene is a RCRA hazardous waste, it is a listed
waste (hazardous waste No. F001) as defined in 40 CFR Part 261
Subpart D. The mixture of carbon and spent trichloroethylene
must be handled as a hazardous waste. This waste is subject to
the provisions of 40 CFR Part 268, land disposal prohibitions.
Manifesting requirements (as required by 40 CFR Part 262 and Part
268) for this restricted waste must be followed. The Best
Demonstrated Available Technology, from which treatment standards
have been set, for trichloroethylene is incineration.

If you have any further questions concerning the above
information you may call me at (617) 573-9677.

Sincerely,

Richard Piligian
CT Waste Regulation Section
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Mr. Stergios Spanos

New Hampshire Department of Environmental Services
Hazardous Waste Compliance Section

6 Hazen Drive

Concord, NH 03301-6509

Dear Stergios:

This letter is a followup to our telephone conversation on
September 20, 1991, to request Region I’s interpretation of the
generator tank requirements cited in the "Inspection Procedures"
section of Appendix III, Table III-1, page 13 of the RCRA
Inspection Manual. Specifically, you requested an interpretation
of paragraph three on page 13 which states that less-than-90-day
hazardous waste storage tanks must be emptied every ninety days
by a generator.

Your request was prompted by a specific tank inspection conducted
by the New Hampshire Department of Environmental Services (NH
DES) at a generator facility. During this inspection, you stated
that New Hampshire inspectors observed a generator storing
hazardous waste in a six thousand gallon capacity tank.

Your inspection determined that the hazardous waste tank was
never completely emptied. This determination was based on a
review of the hazardous waste manifests, waste inventory logs,
and statements by the generator. In these statements, the
generator explained that capacity of the existing storage tank
(six thousand gallons) exceeded the capacity of the vehicle (four
thousand gallons) used to transport the hazardous waste off-site.

As a result of your findings described above, you believe a

‘conflict exists with Appendix III, Table III-1, page 13 of the

RCRA Inspection Manual. Specifically, you believe that the
hazardous waste that remains in the storage tank after
manifesting violates the RCRA Inspection Manual guidance that
states that hazardous waste storage tanks must be emptied every
ninety days by a generator.

Region I believes the ninety day "emptying" requirement refers to
the hazardous waste placed in a tank. This section of the RCRA
Inspection Manual only refers to generator requirements. To
maintain generator status, hazardous waste must be stored for
less than ninety days. The intent of this requirement is to
determine if a facility is operating as a generator.

PRINTED ON RECYCLED PAPER



The Region’s interpretation is further supported by the RCRA
Inspection Manual which references 40 C.F.R. §§ 262.34 (a-c) in
the "Inspection Procedures" section contained in Appendix III,
Table III-1 on page 13. These requirements exempt a facility
from a RCRA permit provided hazardous wastes are stored for less’
than 90 days on-site and the containers/tanks used to store the
wastes conform to specific marking and labeling requirements.

For the situation you have presented, the total cumulative volume
of the manifested shipments for a ninety day period must be equal
or greater than the total cumulative volume of hazardous waste
generated and stored in the tank system for the ninety day period
Preceding those shipments to retain the conditional exemption.

If hazardous wastes were found to be stored for greater-than-90
days, Appendix III, Table III-1, page 87 (Subpart J - Interim
Status) or page 130 (Subpart J - Permitted Unit) of the RCRA
Inspection Manual would apply.

Please call me if you have any question or if I can provide any

- assistance. My telephone number is (617) 573-5759.

Sinceri::;7f¢§7

Kenneth B. Rota
Environmental Scientist
RCRA Support Section



Mr. Charles Fox, Jr.
Candia, New Hampshire 03034

Dear Mr. Fox:

This letter is in response to your letter of September 17, 1991,
regarding the Kinnicaum Fish and Game Club on Palmer Road in
Candia, New Hampshire. In your letter you relayed your concern
with the Club’s practice of shooting lead bullets into a mound of
earth. You also indicated that the EPA should take some action
at the Club to "clean up the present situation and make
provisions for the future protection of the site from further
pollution."

First, let me just take this opportunity to thank you for voicing
your concerns. It is through concerned and conscientious
citizens such as yourself that EPA is able to make great strides
in achieving its environmental protection goals. However, the
EPA has previously investigated the applicability of the Resource
Conservation and Recovery Act (RCRA) regulations to shooting
ranges. EPA has determined that the discharge of ball and sport
ammunition at shooting ranges is not considered a hazardous waste
or solid waste activity falling under the jurisdiction of RCRA.

In a letter dated September 6, 1988 from Sylvia K. Lowrance, the
Director of the EPA Office of Solid Waste to Ms. Jane Magee the
Assistant Commissioner for Indiana’s Solid and Hazardous Waste
Management, EPA addressed the issue of the applicability of RCRA
to shooting ranges. 1In that letter, Ms. Lowrance stated EPA’s
position as follows:

The discharge of ball and sport ammunition at shooting ranges
does not, in our opinion, constitute hazardous waste disposal.
This is because we do not consider the rounds to be discarded,
which is a necessary criterion to be met before a material can be
considered a solid waste and, subsequently, a hazardous waste.
Rather, the shooting of bullets is within the normal and expected
use pattern of the manufactured product. This interpretation
extends to the expended cartridges and unexploded bullets that
fall to the ground during the shooting exercise. The situation,
in our mind, is analogous to the use of pesticides whereby the
expected, normal use of a pesticide may result in some



discharge to the soils. This is a discharge incident to normal
product use and is not considered a hazardous or solid waste
activity falling under the jurisdiction of RCRA.

EPA Region I appreciates your interest in this matter. If you
have any questions or require any further information please
contact Richard M. Filosa of the Waste Management Division at
(617) 573-5777.

Sincerely,

Julie Belaga
Regional Administrator



bcc:Mary Jane O/’Donnell, EPA-WMD
Richard M. Filosa, EPA-WMD



EPA/Office of Solid Waste
August 20, 1991
Page 2

5. In a slightly revised scenario, can spills of RCRA
wastes be absorbed with absorbents and then this
absorbent be disposed of as RCRA Hazardous Waste in bulk
to a RCRA permitted landfill?

Thank you in advance for replying to this clarification of the
regulations.

Sincerel

CRA Compliance Manager

DG/blr

Franklin Environmental Services. Inc. 185 Industriai Road. Wrentham, MA 02093
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August 5, 1991

paniel Gillingham, RCRA Compliance Manager
Franklin Environmental Services, Inc.

185 Industrial Road

P.O. Box 617

Wrentham, MA 02093

Dear Mr. Gillingham:

This letter is in response to your July 12, 1991 letter in which
you are requesting Region I’s interpretation of the proper
hazardous waste classification of soils that are found to have
measurable levels of solvents listed in 40 C.F.R. § 261.31 or

§ 261.33(f). Your concern is focused on the selection.of the
appropriate EPA waste code (i.e. F, U or D codes) for
contaminated soils where the source of the contamination can not
pe ascertained (either physically or historically).

This issue has generally, in the past, been determined by either
EPA or the authorized State environmental agency on a case by
case basis. All Region I States are authorized to administer
their analog to the federal requirements found at 40 C.F.R.

Part 261; these States may support a rationale different from the
one outlined below. There are currently no OSWER directives or
other guidance documents that pertain to this issue. Region I
is, therefore, identifying herein the criteria and issues that
Franklin Environmental services, Inc. should be aware of when
classifying soils of this nature.

Applicability of F-Codes to Contaminated Soils

Generally speaking, if a contaminated soil has detectable levels
of any of the constituents listed in 40 C.F.R. § 261.31 and there
is historical documentation that indicates that these ‘levels can
be attributed, in part or in whole, to spent solvents, the
appropriate F-code should be applied (i.e. FOQ2, FO0O03, FOOS3,
etc.). Region I, in assessing the classification of & :

contaminated.soil, weuld not necessarily employ a "worst case"
scenario (i.e., most stringent treatment standard pursuant to
40 C.F.R. Part 268) in the absence of historical or physical
data. The conclusiveness of this data and the specifics of the
case would be a deciding factor in determitniing whether this

~lassificaticn 18 warranwed OF not.
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classification of contaminated soils have, and will continue to
be the key factor in applying appropriate EPA waste codes to
them. Therefore, applying this interpretation in a purely
quantitative aspect would be inappropriate.

If you have any additional questions or concerns on this matter,
please contact either John Gauthier at (617) 573-9629 or
Robert Cianciarulo at (617) 573-5778.

Sincerely,

Merri S. Hohman, Director

Waste Management Division

cc: F. Ciavattieri
J. Blumstein
WMD Branch Chiefs
RCRA Section Chiefs
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Dear Automotive Service station Owner:

This summary is intended to provide an update on the status of

some of the current regulatory requirements for automotive service .
industry (ASI) wastes that may now be hazardous as a result of the
Toxicity Characteristic (TC) rule. To date, some of these issues
have been resolved. Others are in the process of being determined
at the State, EPA Regional and Headquarters levels.

Background Information

Generally speaking, solid wastes (as defined in 40 CFR § 261.2)
are hazardous if they are either specifically listed in 40 CFR
Part 261, Subpart D, or if they exhibit a characteristic of a
hazardous waste (i.e. ignitability, corrosivity, reactivity or
toxicity) as defined in 40 CFR Part 261, Subpart C. The focus of
this summary will deal with changes that have been enacted to the
characteristic of toxicity and what affect they have had on some
of the common wastes generated by the ASI.

The Hazardous and Solid Waste Amendments of 1984 (HSWA) to the

S Resource Conservation and Recovery Act of 1976 (RCRA) mandated

; that EPA reassess the criteria and test method that determine the

‘ _ characteristic of toxicity. The former test, the Extraction
Procedure Toxicity Characteristic (EP Tox), which had been the
test used since 1980 to define toxicity, was comprised of eight
heavy metals and six pesticides/herbicides (EPA Hazardous Waste
Codes D004 through DO017).

on March 29, 1990 (as published in Volume 55 of the Federal
Register (FR), beginning on page 11798), EPA expanded the list of
characteristic toxic wastes and incorporated a new test method to
replace the EP Tox method. The original list of fourteen
constituents had twenty-five new organic constituents (EPA
Hazardous Waste Codes D018 -D043) added to it. These revisions
also introduced the Toxicity Characteristic. Leaching Procedure, or
TCLP as the replacement test method for EP Tox, to determine the
toxic characteristic of a waste.

These revisions, referred to as the Toxicity Characteristic, or TC
Rule required affected new generators and treatment, storage and
disposal (TSD) facilities to submit notifications, applications
and/or modifications at various set dates in order to continue
ranaging these newly toxic wastes. Generally speaking, large

cuantity generatcrs and treatment, storage and dii_ w.__. Zzzilities
=% to begin corziving witn nhia G0 rule by Sepuesoay TP 12, and
~:_3 guantity gererators nzd until Marcs o e
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require generators to comply with hazardous waste regqulations
regardless of the quantlty of hazardous waste generated. Since
all of the States in Region I are authorized for, at a minimunm,
the base RCRA program, this could mean that many CESQGs would need
1 to comply with many of the standards applicable to generators of
i larger quantities. Consulting your appropriate State
environmental agency is essential before determining whether the
Federal CESQG status is applicable to your business or not.

-

waste 0il

Current Federal regulations pertaining to waste oil, in general,
have not been affected by the TC rule. Waste oils that are
handled in accordance with 40 CFR Part 266 or 40 CFR §
261.6(a) (3) (iii) are currently not Federally regulated as
hazardous wastes. These provisions state, generally, that waste
oils that are to be burned for energy recovery or recycled in
other manners are not regulated as a hazardous waste. Many
States, however, regulate waste oil as a special waste and have
established additional requirements regarding handling,
transportation, storage and disposal.

Manners of recycling that may be consistent with the above
mentioned citations are re-refining waste oil into fuels,
filtration of waste oil to regenerate usable o0il, reusing waste
0il as a lubricant, burning waste oil in on-site space heaters
) (that meet the requlrements of § 266.41(b) (2)(iii)), or sending
waste oil to an approved facility that will burn the waste o0il in
{ order to recover energy (i.e. produce heat, steam or electricity).
This is a generalization of the methods of waste oil management
that would be consistent, however there are additional constraints
[ to some of these methods that should be reviewed in more detail.
For a more detailed discussion on waste oil management, refer to
the November 29, 1985 Federal Register publication (50 FR 49164).

Perceived "recycling" of used oil that would be deemed methods of

illegal disposal and therefore potentially subject to hazardous

waste regulation are road oiling for dust suppression, disposal in

a solid waste landfill, disposal through a sewage, septic or dry
ks well system or 1n01nerat10n with no means of energy recovery.

_ The EPA has recently promulgated new regulations for facilities

{ that burn hazardous waste in boilers and industrial furnaces
(BIFs). These regulations (referred to as the BIF Rule),
effective August 21, 1991 will not affect used oil that is burned
on-site in waste 011 "space heater"—type units that meet the
requirements of § 266. 41(b) (2) (iii). Simply stated, this
re"ulatlon requlres espace heaters to be of less than 500,000 BTU

Scha huur in capacity z2..:. 11 tc b2 generated I--- - . wurvice
<. on and ]_tS ; R T S ) Only H and - L _ D
s red ' ) C conditiore sne oo




above constituents. Though indicative of widespread contamination
through use, the fact that only half of the samples failed the
TCLP demonstrates that all automotive antifreeze may not be a
hazardous waste once spent. EPA will continue to assess this
issue and determine a proper response. At the present time, as
always, generators of spent automotive antifreeze (or any other
suspected solid wastes) should determine if it is a hazardous
waste as required by 40 CFR § 262.11. If a generator determines
that his spent antifreeze exhibits a characteristic of a hazardous
waste, he should handle it accordingly.

EPA Headquarters’ Office of Solid Waste is overseeing this issue.
In the absence of additional information, Region I is emphasizing
the importance of a generator’s responsibility to make a proper
characterization of all waste streams.

Chlorofluorocarbon (CFQC) Refrigerants

Because of the TC rule, spent CFC (Freon'™) refrigerants would be
considered hazardous for detectable levels of carbon tetrachloride
and chloroform. Since this waste is in the gaseous state at
standard temperature and pressure, the potential for venting
rather recycling of spent CFCs could increase if regulation as a
hazardous waste is imposed. Since there has been an increased
incentive in recent years to recycle CFCs for reclaim and reuse,
imposing hazardous waste regulations on the storage of these
containerized CFCs could prove to be a disincentive and
subsequently encourage venting of CFCs to the atmosphere. CFCs

. are a known contributor to the reduction of stratospheric ozone.
Therefore, EPA suspended the application of the TC to spent CFCs

from totally enclosed heat exchange equipment that are reclaimed
for further use.

CFC refrigerants that are recaptured and reclaimed for future use
are exempt from the TC Rule pursuant to 40 CFR § 261.4(b) (12) as
published in 56 FR 5910 on February 13, 1991.

If you have additional questions or concerns on these issues, you
may contact me at (617) 573-9629.

Sincerely,

\Jqﬁh K. Gaut T,

Chemical Engineer
Waste Management Division

(8}
[
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June 11, 1991

Mr. Philip Smith, V.P. Sales & Marketing
Tri-S Incorporated

25 Pinney Street

Ellington, CT 06029

Dear Mr. Smith:

I am responding to your letter sent to the Regional Administrator
on March 14, 1991. I would first like to apologize for the delay
in issuing a reply to your request. In your letter, you are
requesting an EPA determination on whether the fluorescent bulbs
that you are bidding for disposal of would be deemed a hazardous
waste. -

Based on the information outlined in your letter it appears that
you are correct in assuming that the bulbs would be a hazardous
waste by exhibiting the toxicity characteristic (TC) for mercury
at levels in excess of those outlined in 40 C.F.R. § 261.24. You
stated that this determination was made by testing a crushed bulb
via the TCLP method. This appears to be appropriate protocol,
and the applicable EPA waste code would indeed be D009 for this
waste. .

The fact fluorescent bulbs fail the TC for mercury is consistent
with information that is being compiled by EPA at this time. 1In
addition to mercury, levels of cadmium that exceed the regulatory
levels for the TC have also been reported. Whether all
fluorescent bulbs would be hazardous waste (for mercury or
cadmium levels) or not when they are to be disposed of, depends
upon the type, manufacturer, and age of the bulbs. In the
absence of definitive knowledge of the levels of these metals
attributable to each bulb, testing via the TCLP would be the
recommended procedure to make that determination. The state of
California, in fact, regulates fluorescent bulbs as a hazardous
waste.

Therefore, based on your letter, and in the absence of additional
data, the fluorescent bulbs should be handled and disposed of as
a hazardous waste. If you have any additional questions or
concerns, please do not hesitate to call me at (617) 573-9629.

Sincerely;

&

hn K. /Gauthier,

Waste Management Division

PRINTED ON RECYCLED PAPER
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‘paniel Gillingham

"~ RCRA Compliance Officer

[Xs

" Pranklin anironlentql Services, Inc.

- 185 Industrial Road

¥ P.O. Box 617

_A_yrenthan, MA 02093

A

' Dear Mr. Gillinghai:

‘This letter is written in response to your April 3, 1991 request
- for clarification concerning the "empty container"™ .requlations as
“they relate to the residues and "heels® of hazardous waste that

.. typically remain in a bulk liquid tanker after off-loading.

Question:
~wIf a truck is off-loaded and, after completion of off-loading,
the tank now meets the definition of an "empty container" of 40
CFR 261 (i.e.; Assuming a 5,000 gallon tanker, there is
approximately ten gallons of residual waste remaining in the
truck that cannot be further removed by common procedures usually
associated with off-loading trucks (267.7(b)(i)). This ten
gallons is less than the "0.3%" criteria of the empty-container
definition.) Would this truck then be allowed under current
regulations to go to a commercial truck wash facility whose
discharge is requlated by the Clean Water Act to completely wash
out its remaining residuals so that the next 1load the truck = -
carried did not become cross contaminated with any of the
residuals, or would this residue still be considered a hazardous
waste and this washing-out at a commercial truck wash facility
not be allowed under RCRA regulations as the truck wash facility
is not a permitted RCRA treatment or disposal facility."

Response:

Region I believes there are additional issues raised by this
question which must be addressed to completely answer your
hypothetical question. The proper regulatory citation for empty
containers is 40 C.F.R. § 261.7(b)(1)(i). To answer the first
part of your question, the "empty" tanker truck is not prohibited
under RCRA to go to a commercial truck wash facility. Although
the tanker may be considered legally "empty®™ under RCRA, this
does not pre-empt or replace the definition of "empty" as defined
by the Department of Transportation regulations under 49 C.F.R.
which generally recommends a steam cleaning procedure as the
minimal requirement to qualify as an "empty" tank.

PRINTED ON RECYCLED PAPER



The actual rinsing/cleaning procedure, however, raises a number
of regulatory issues. For example, if the rinseate exhibits the
characteristic of a hazardous waste, the entire volume is subject
to the applicable provisions of RCRA. Upon meeting the
definition of a hazardous waste, the generator must be—  — —-
determined. If your employee conducts the cleaning, you become
the generator of a hazardous waste. Likewise, if the commercial
truck wash facility personnel conducts the cleaning/rinsing, the
facility becomes the generator of a hazardous wvaste (if it
exhibits the characteristic) unless the facility acts as your
agent, in which case, you would remain the generator.

With respect to the portion of your question that states the
truck washing facility has a regulated discharge under the.Clean
Water Act, if the allowable concentration limits for hazardous
waste/constituents found in the "regulated® discharge can be
achieved in a manner not constituting improper dilution, the
discharge would not be regulated under RCRA.

Since the cleaning/rinsing procedure is a waste generation
process, if the waste generated is hazardous, the waste will
become subject to the land disposal restrictions requirements
(unless the waste is requlated as a TCLP hazardous waste which is
not currently subject to land disposal restrictions
requirements). Tank cleaning/rinsing procedures which are not
beneficial and do not contribute to the cleaning process are .
considered to be an improper dilution of land disposal restricted
wvastes. mee e en e T Tap Ttem e mee naaa L me e
Question: o7

"In a second scenario, if the ten gallons or less of residue in
the 5,000 gallon tanker would classify the tank car as "empty"
under 40 CFR 261.7, then if the tank car was brought to another
site to be completely purged so as to prevent future cross
contamination, would any of the waste generated from this
cleaning be considered a hazardous waste due to the "mixture®

- and/or "derived from rules if the residue was from a "listed"
waste that the tank car originally transported? Or, since the
residue being washed out is from an "empty" tank, the "mixture"
and "derived from" rule have no application and the only criteria
that needs to be considered is if the resultant mixture exhibits

any characteristics of a hazardous waste from 40 CFR 261.21, .22,
.23 and ,24"

Res ponse:

Region I believes that any tank car waste generated in the manner
as described above from a tanker which is legally "empty" under
RCRA can only be classified as hazardous waste based on the
characteristic of the resultant mixture. A hazardous waste
cannot be "derived from" or qualify as a "mixture" from a tanker
wvhich is legally "empty".



Question:

“The third question revolves around the manifesting requirements
if a tank car does not meet the definition of "empty" when off-
loaded at the TSDF. Does this situation require the TSDF to
become the generator for a shipment back to the original
generator where it can be cleaned and purged, or can it travel
back on the original manifest with a notation in the Descrepancy
Section of how many gallons not able to be off-loaded.™

Response:

Region I believes that 40 C.F.R. § 263.21(a) clearly states that
the transporter must deliver the entire quantity of hazardous
waste accepted for shipment to the designated TSD or alternate
designated TSD or revise the manifest in accordance to the
generator's instructions for the entire volume of waste received.

]

For those situations in which the off-loaded volume at the TSD is
less than the initial volume received from the generator, if the
tanker qualifies as legally "empty", Region I would consider the
entire volume to be delivered for purposes of 40 C.F.R.

§ 263.21(a). A manifest discrepancy would be required in the
appropriate section of the hazardous waste manifest.

If you have any questions concerning these responses, please
contact Kenneth Rota of my staff at (617) 573-5759.

si 1
14
%ﬁ e
erald ‘M. Levy, Chief

MA Waste Management Branch

)
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November 23, 1992

Michael Worthy

ENSR Consulting and Englneerlng
35 Nagog Park

Acton, MA 01720

Ref: Re-Solve, Inc. Superfund Site: Source Control Remedy - Offsite
Disposal of Organic Liquid from X*TRAX System Which Contains
Low Levels of Dioxin

Dear Mr. Worthy:

The United States Environmental Protection Agency (EPA) is in
receipt of your letter dated November- 13, 1992 regarding Chemical
Waste Management, Inc.’s (CWM’s) disposal of organic 1liquids
produced by the X*TRAX system which contain low levels of dioxin.
Specifically, the letter asks for EPA’s confirmation that the
subject organic liquid is a non-listed dioxin waste under RCRA and
further that the dioxin at Re-Solve does not result from the
manufacturing processes covered by RCRA waste codes F020 to F023,
F026 to F028, FO039, K043 and K099. In a related matter, your
letter also requests EPA’s. determination on the acceptability
status of three (3) incineration disposal facilities which CWM is
contemplatlng using for the off- 51te disposal of the subject
organic liquid.

R

EPA has reviewed your November 13, 1992 1letter and the RCRA
regulatory status of the organic liquid generated from the X*TRAX
system being employed at the ReSolve. Based on our review and the
information you have provided in your letter, it does not appear
that the subject wastes can be identified as RCRA "listed"
hazardous wastes.

Although the analytical results you have provided do show small
quantities of dioxins and dioxin-producing compounds, the source of
these compounds is not evident. The RCRA codes identified in CWM’s
October 19, 1992 letter to you, which is submitted as an attachment
to your November 13, 1992 letter, do not apply to the waste unless
evidence 1is present 1linking the compounds to the specific
manufacturing processes. Specifically, EPA hazardous waste numbers
F020, F021, F023, F026, F027, F028, K043, and K099 (identified in
40 C.F.R. § 261.31 and § 261.32) relate to specific manufacturing
processes and/or uses. Unless these processes/uses can be linked
to the activities and/or wastes at the site, these waste codes  s1o,
would be inappropriate. Y ¥

q PRINTED ON RECYCLED PAPER



r

In addition, waste number F039, or "multi-source leachate", would
only apply if the waste was a leachate resulting from the disposal
of one or more "listed" wastes (not including the "dioxin'" "F®
codes identified above), and therefore does not apply in this
situation. Therefore, since no "listed" dioxin waste codes apply,
the waste would be considered hazardous under RCRA only if some
other "listed" waste codes ~applied (e.g., F001-F005 "spent
solvents") or if the waste exhibited one or more of the RCRA
"characteristics" found at 40 C.F.R. § 261.20 through §.261.24).
The procedures on determination of whether waste exhibited one or
more of the RCRA ‘'"characteristics"™ have been addressed
satisfactorily in both CWM’s letters dated October 19, 1992
(submitted as an attachment to your November 13, 1992 letter) and
September 24, 1992 (submitted as an attachment to your separate
‘October 15, 1992 letter in reference to waste code classification
prior to off-site disposal). :

Please note that separate State hazardous waste codes may apply to
such wastes. Therefore, State hazardous waste regulations should
be consulted. :

With regard to your request for EPA’s determination on the
acceptability status of three (3) incineration disposal facilities,
please provide to me the EPA I.D. codes for each of these
- facilities. I will have the acceptability status checked for each

of these three facilities once I have received the EPA I.D. codes
from you.

If you have any questions, please contact me at (617) 223-5500.

Sincerely,

o

Lorenzo“Thantu
'Remedial Project Manager

cc: Richard Cavagnero, EPA
Phoebe Call, BEI

Stan Chin, EPA

Bob Cianciarulo, EPA
Debra Darby, DEP

Michael Last, Mintz Levin
orenzo Thantu,

MSS I:MWMB:WMD:RO I:L.THANTU:LT:DISK "C":RESOLVE\WORTHY30.LTR
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FROM:

TO:

SUBJ:

U.S. ENVIRONMENTAL PROTECTION AGENCY
REGION I
J.F.K. FEDERAL BUILDING, BOSTON, MA 02203-2211

MEMbRANDUM

November 19, 1992
Status of Dioxin-Containing Wastes at ReSolve Superfund Site

Kenneth B. Rota, Environmental Protection Specialist K&
RCRA Support Section

Lorenzo Thantu, Remedial Project Manager
MA I Superfund Section

This memo is regarding the RCRA regulatory status of the organic
liquid generated from the X*TRAX system being employed at the
ReSolve Superfund Site. Based on our discussions and the
information you have provided me it does not appear that these
wastes can be identified as RCRA "listegd" hazardous wastes.

Although the analytical results you have provided do show small
quantities of dioxins and dioxin-producing compounds, the source
of these compounds is not evident. The EPA waste codes
identified in Chemical Waste Management’s October 19, 1992 letter

to Mr. Michael Worthy of ENSR Consulting and Engineering do not

apply to the waste unless evidence is present linking the
compounds to the specific manufacturing processes. Specifically,
EPA hazardous waste numbers F020, F021, F023, Fo026, F027, Fo28,
K043, and K099 (identified in 40 C.F.R. § 261.31 and § 261.32),
relate to specific manufacturing processes and/or uses. Unless
these processes/uses can be linked to the activities and/or
wastes at the site, these waste codes would be inappropriate.
Additionally, waste number F039, or '"multi-source leachater,
would only apply if the waste was leachate resulting from the
disposal of one or more "listed" wastes (not including the
"dioxin" "F" codes identified above) and, therefore, does not
apply in this situation. Therefore, since no "listed" dioxin
waste codes apply, the waste would be considered hazardous under
RCRA only if some other "listed" waste codes applied (e.g., F001-
FOO5 "spent solvents") or if the waste exhibited one or more of
the RCRA "characteristics" found at 40 C.F.R. § 261.20 through

§ 261.24). Separate State hazardous waste codes may also apply
to such wastes. Therefore, State hazardous waste regulations
should also be consulted.

If you have any further questions on the RCRA status of this
waste, or other RCRA issues, feel free to call me at 573-5759.

cc: Bob Cianciarulo
Stan Chin
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Hicvember 10, 1992

Richard Cambio
Building 615-2, Dept.
1000 River Street

"*‘n ’ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION |

728

Internaticnal Business Machine Corporation
Essex Junction, Vermont 05452

Dzar Mr. Cambio:

This letter is in response to D. B.
25, 1992 to Matthew Hcagland.
requested a written statement fr
to re-deposit excavated soil wix
(POC). As Mr. Sargent’s letter

J.F. KENNEDY FEDERAL BUILDING, BOSTON, MASSACHUSETTS 02203-2211

Sargent’s letter of August
In Mr. Sargent’s letter, IBM
om EPA regarding IBM’s proposal
hin the Point of Compliance
noted the critical issue is

. wvhether the re-depositing of this soil constitutes "placement" of
hazardous waste, and therefore triggers "Land Ban." It must be

noted that the POC conce

pt is applicable to only one corrective

action area at the IBM facility, and that is at the landfill.

Further, it must be noted that

the Permit is leccated

In formulating EPA’s

the POC as currently defined in

along the edges of the landfill.

position on this issue, among other

documents, EPA has looked to its Superfund Land Disposal

Restriction documentation for guidance.
locoked to Superfund LDR Guide

Dispesal Restrictions

Specifically, EPA has
5 entitled Determininag When Lard

(LDRsS) are Apvlicable to CERCLA Response

Acticns. Accordingly, EPA has determined that the re-depositing
of excavated soil within the PocC may not constitute "placement”
provided certain circumstances are met.

First, the POC must be viewed as e

quivalent to the Solid Waste

Management Unit (SWMU). Accordingly, EPA is mcdifying the Permit
the POC as detailed in your letter is
reflected in the Permit, and that the edge of the landfill is

to make it clear that

considered to extend out to that PCC.
w1ill be modified to make
coincides with the edge o

Essentially, the Permit
clear EPA’s intent that the POC
f the landfill (swMU). Therefore, the

excavation and re-deposit of soil will be considered to take

place within the unit.

Placement occurs when
unit. Placement does
mcved within a single

wastes are moved from one unit into another

not occur when wastes
unit.
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FIGURE 2

LTI

Cbntamimted Soii

Uncontaminated Soil

] The unit boundants of the original
regulated units that were specified on the
Part A or Part B application wouid have
to be redesignated to encompass the
entire new landfill unit, according to the
applicable procedures in 40 CFR $$
270.72, 270.41 or 270.42

] The landfill would have to comply with
applicable Part 264 or 265 requirements
for landfills, including the Subpart F
ground water monitoring requiremeats
and Subpart G closure and post<closure
requirements. Subpart F requirements
wouid generally involve installation of
additional ground water monitoring wells.
Compliance with Subpart G wouid likely
also require modifications to the closure
and post-closure plam for the unit. .. - .

MTRs would not necssanry apply toﬁ
ncwly designated regulated landfills. If the original i
regulated unit located within the landfill was not
subject to the MTRs (i.e., the landfill was not new
or expanding after 1984), the landfill could be
considered by the Ageacy or authorized State to be
a redesignation of that existing unit, rather thaan a
lateral expaasion. As such, the landfill would not
be subject to the MTRs. However, if the regulated

S

0

unit encompassed by the landfill was originally
subject to MTRs, the eatire area of the landfill

‘would be subject 1o MTRs.

SUMMARY

Existing regulatory standards (eg.,
replacement of treatmeat residuals into the CAMU
triggers the LDRs) cannot be waived to implement
the CAMU comcept prior to a final CAMU
_fulemaking. EPA is considering removing some of
these limitations in the final rule. Nonetheless,
despite these current limitations, there may be a

* pumber of situations where the use of landfills can
yield substantial benefits in remediating sites.
EPA recommends that the guidance provided in
this fact sheet be used in evaluating the use of
landfills 10 lement timely and protective
conecuve as at RCRA raczhua.

FOR FU'RTEER INF ORMATION

Inquin'cs concerning the guidance
Contained in this fact sheet should be directed to
Dave Fagan (29%)460:4432, or Anne Price (202)
260-672S. =
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SUpertung Lum Guice #3

Determining When Land :
Disposal Restrictions (LDRs) -

Are Applicable to CERCLA
Response Actions

CERCLA Section 121(dM2) specifies t2ac og-cjge Superfind remedia) acicas szal amas Taher Faderai stazdards,
s -

rquirszmeats zna LXiauods. Or mers simageat State regiiremencs thag i
or relevant 12d appropnate - ARAR [0 22 specSad cre t te.

Plag (NCP? requres t2ac 22-3i(8 removal ictions aman ARARS 1 the sxen: sracucatie.
remedial 3cuons zust compiy WLl iegaily appiicabie requur

s defermened 0 De legalv izoucapie
Lmeiancss at &e wie 3 acdimez. me Nadczal Cozzagezer
s QZ.site remzval and

s=ezis. This quide outlines the 2rocess used to decermine

whether the Resource Coaservadon aad Recovery Act (RCRA, land disposai ~esmriczions LDRys) estanlished under
the Hazardous and Solid Waste Amendments (HSWA) are ‘appiicable’ to a CERCLA respoase acton. Mcrs sstajad

Zwdancs oo Superfuzd comgiiancs watk 22 LDRs is bewng

Respoase  CSWER).

Freparsd Dy e Cffice of Sciid Waste and Szergeacy

For the [DRs (0 me appiicabie to 2 CERCLA
respomse, (B iclon =ust comsucurs piacamest of a
resineisd RCRA Sazgredous wagte.  Tazrefore. site
managers (0OSCs. RPMs) must answer thres separate
quesuots (0 determize f the LDRs are acpiicabie:

(n Does tze response acuot  coastitute
dlacs=ezr?

{3 [s the CERCLA substance o=ing placed
2so 3 RCRA 2azardous wasi2? and  so

13) {s :he RCRA waste rastricced under the
: LDRs?

Site mazagers also =ust determine if the CERCLA
sutstamess are Cailformia Ust wastes, wiica are a
suner categery of RCRA zazardous wastss restriczed
izder the LORs ises Superfuzd LDR Guide #2).

1) DOES THE RESPONSE CONSTITUTE
PLACEMENT?

The LDRs place specific restricions (e.2., treatment
of waste (0 coacsatration leveis) or RCRA hazardous
~astes prior :o heir placemeat in land disposal units.
Terefors, a key determination is whether the response
2cuon wil consurute placement of wastes into a laad
disposal uzit. As defned by RCRA. land disposal
uuts ioclude lagdfiils, surfacs impoundmeats, waste
pues, injecuon wells, land treaument faclidies, salt dome
formadouns. underzround mines or caves. and concrete
bunkers or vaults. Uf a CERCLA respcrse includes
disposal of wastes i any of these types of gff-site land
disposal umts, placsment will occur.  However,
ucconuolled hazardous waste sites oftea  have
#despread and dispersed contamination. making the

comesgt of 2 RCRA umr less uwsefl ‘or acdonms
ovoiving 2g-site dispesal of wastss. Thersfore, to
assist o defming wisz “piace=exar” does and does not
occur for CERCLA aczicns :=voivieg og-ule disposal
of wastes. EPA uses e ‘comespt of ‘arsas of
contamunauon” (AQCs), wikica mav be zwed as
squivalent t0 RCRA umts for 2 surpeses of LDR
ipplicapuity detsrmizaces.

An AQC s deiineated Dy e areai =xe=r (or
Joundary) of cocuguous  cosfamimapoa. Stck
Jomrammaion Tust D€ CSELUSUGUS. Sul Tav csatan
varving  ypes and cozssztracess  of  Rararsous
substances. Depezding oz ufs tharazensis oze ar
zore AOCs 3ay be deiimeated. Highlight 1 orovides
some sxamzies of AQCs.

Higalight 1: EXAMPLES OF AREAS OF o
CONTAMDNATION 1AQCs) :

i & A wasis sourcs fe.g. wasts pit lamcSit
waste pude) and 52 surroundizg
: comtarm:zated sou.

wasis scurce, i1nd the sedimenis 1 2

sream comramizmaged DY lle scurcs, wasrs
e confamization s coctiauous Tom ke
sourcs 0 se sediments.*

s
3

s Several lagcoms separated omly v dixes
whers the dikes ars comtamesated and the
lagoons sdare a ccmmos lner. ,

* The AOC Z2oes 3o aciuce aav cooram:issted suace .
3¢ pouad water Mat Zay Se amocated Wl ine and- .
dased waste souree.




FUt -Rnuls JUSDOSAL Zlacamest ocours wiea asras
s zoved Pom coe ACC jor 12u) @0 agother AQC
ler uar). Placsmeat does aot occur waea wastes are

left @ place. or moved withia 2 single AQC. Highlight -

< provides scszarios of waea placemezt does and does
a0t occur. as defized in the proposed NCP. Thae
Ageacy s curr=ac reevaluating the dednition of
piaczmest prior o the proemulgation of the final NCP,
azd (Zersiors. ‘Zese scsamarios ars sufjec: 0 changs.

Highlight 2: PLACEMENT
Placzzezr does occur waea wastes are: ’
. Coasolidatad Tom difarear

ACGCs z:¢ a sizgie AQC:

i 8 Moved cutside of an AOC (for
treawmezr or storage. for
exampie) and returned to the
same or a differsat AQC: or

s Excavatsd from an AQC. placaed
W a segarate unit, such as an
\eizeractor or fank chat is within
tie AOC. arnd redeposited into
the sams AQC.

Placzme=nt does 20t occur whea wastes

-
.

s Treared 3 sicu:

Cornsoiidatad within the AQC; or

]
’ »  Capped & placs:

s Precessed withiz the AQOC (but
20 = 1 serarate unic such as a
tazk: o improve its structural
statuicy (2.2, for capping or to
suppert Zeavy machinery).

lo summary, if placement on-site or off-site does
g0t occur. the LDRs are got applicable to the
Superfund actioa.

(2) IS THE CERCLA SUBSTANCE A RCRA
HAZARDOUS WASTE? '

Because 2 CERCLA respoase must coastitute
placement of a rasticzed RCRA & waste for
the LDRs to be appiicable, site magagers must evajuate
whether the contaminants ar the CERCLA site ars
RCRA hazardous wastes, Highlight 3 briefly describes

=2 0 Cges of RCRA 12Z2r20US #ASILS --ciien imd
Qaraciansue asias.

Highlight 3: RCRA HAZARDOUS WaSTES |
. - !
. i

|
/ A RCRA solid wastes g hazardous if if ig -i

aracies=ciic, !

Usted or exz:bics 1 =azardous ¢

Agy waste isie< in Subpart D of <)

I
{

| Lisied RCRa Eazardous Wacras
|

| CFR I5L. icciuding:

,' ] F wastz codes (Part 25131} !
i . K wasts codes (Part 251.33) l
. P wasis codes (Part 5133(2))
. U wasts codes (Part 25133(6)

saractesistic RCRA Hazard Wagre
Agy wasie exiubiting one of the foilowi
claracterisucs. as defaed i 20 CFR 25i

. [grutabidicy :
s Corresivity
. Reacyvicy
. Extractica Procadurs (EP) .

Toxary f

¢ A sold waste s anv Tatena hat s discarcad o
disposed of {1.c.. 10azccneq. ®OTIEG Azl wAve. or
considered anersaty »asis-ike). The waste Tay e
solid. sermu-salid, Lquid. 3r a2 cogtuged Zisecus 2atenal.
Exctusions from :xe 2efimion (e.z. Jomestic sevage
Sludge) appear in 0 CFR I5i.4a). Exemouons re.z.
Jousenold wvastes) are icund :m 10 CFR 351409,

Site managers ars act required to presume that 3
“ERCLA hazardous substance is a RCRA hazardous
waste ualess thers is affirmative evideacs to support
SUCd a finding. Site managers, thersfore, should use
‘reasonable efforts” to determine whether a substazcs
is 2 RCRA listed or characteristic waste. (Currsz
data collection eforts during CERCLA re=oval acd
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April 18, 1990

Mr. Edward Cook

Bridgeport Metal Goods Mfg. Co.
365 Cherry St.

Bridgeport, CT 06605

Dear Mr. Cook;

In response to our telephone conversation of April 12, the
following information is being provided to clarify the RCRA
requirements for spent carbon and solvent waste we discussed.

Spent trichloroethylene is a RCRA hazardous waste, it is a listed
waste (hazardous waste No. F001) as defined in 40 CFR Part 261
Subpart D. The mixture of carbon and spent trichloroethylene
must be handled as a hazardous waste. This waste is subject to
the provisions of 40 CFR Part 268, land disposal prohibitions.
Manifesting requirements (as required by 40 CFR Part 262 and Part
268) for this restricted waste must be followed. The Best
Demonstrated Available Technology, from which treatment standards
have been set, for trichloroethylene is incineration.

If you have any further questions concerning the above
information you may call me at (617) 573-9677.

Sincerely,

Richard Piligian
CT Waste Regulation Section
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Certified Mail - Return Receipt Requested

October 14, 1992

James W. Baker, President and CEO
Dayton Water Systems, Inc.

1288 McCook Avenue

Dayton, OH 45404

Dear Mr. Baker:

Pursuant to our meeting on October 1, 1992, the United States
Environmental Protection Agency (EPA), Region I, has evaluated
your information and other information regarding the status of
spent ion exchange resins used to treat. metal contaminated
rinsewaters from electroplating operations, and has determined
that these resins are F006 hazardous wastes. This interpretation
was based on a review the process information submitted by you,
and other information obtained by EPA. -

To understand the basis for the determination above, a brief
discussion of the regulatory status is as follows:

Dayton Water Systems has developed an ion exchange unit designed
to remove heavy metals from contaminated rinsewaters from
electroplating operations. This process, as described by
yourself during our meeting on October 1, 1992, and in the
literature provided to EPA during that meeting, collects
rinsewaters contaminated with heavy metals from electroplating
rinse tanks, feeds these contaminated rinsewaters through ion
exchange resin columns to remove the heavy nmetals, and returns
the treated water to the rinse baths. '

The process, as described above, alters the chemical composition
of the contaminated rinsewaters by removing the heavy metals, and
is defined as treatment pursuant to 40 C.F.R. § 260.10 of the
regulations. The ion exchange system, based on the literature
and your description of the process, is also a totally enclosed
treatment system as defined at 40 C.F.R. § 260.10 because the
unit is directly connected to an industrial production process,
and constructed in a manner which prevents the release of
hazardous wastes or constituents into the environment during
treatment.

The only wastes generated by this system are the spent ion

exchange resins that become contaminated over time due to the

removal of heavy metals and sludges generated by the ion exchange
unit. Upon removal from the treatment system, the ion exchange <532
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resins and the associated sludges are no longer part of the
"closed loop" process and require a waste determination.

The ion exchange resins fall into several categories for waste
classification purposes. First, upon removal, the contaminated
jon exchange resins can no longer serve the purpose for which
they were produced (metals removal) without further processing
and are classified as spent materials pursuant to 40 C.F.R.

§ 261.1(c)(1). The contaminated ion exchange resins would be
further classified as a sludge pursuant to 40 c.F.R. § 260.10
because they are solid, semi-solid, or liquid wastes generated
from an industrial wastewater treatment system.

The source of these sludges are the contaminated rinsewaters
produced by electroplating operations. Sludges generated from
the treatment of contaminated rinsewaters (wastewaters) from
electroplating operations are classified as EPA hazardous waste
code F006 pursuant to 40 C.F.R. § 261.31(a) [A letter enclosed
dated on May 5, 1987 from EPA Headquarters in Washington, D.C.
addresses this same issue].

Dayton Water Systems proposes to regenerate the ion exchange
resins from the units. A waste that is regenerated meets the
definition of "reclaimed" as defined at 40 C.F.R. § 261.1(c) (4) .
A material that is reclaimed is also considered "recycled" as
defined at 40 C.F.R. § 261.1(c) (7). Hazardous waste sludges that
are recycled and are also listed in 40 C.F.R. § 261.31 are solid
wastes pursuant to Table 1 pursuant to 40 c.F.R. § 261.2(c) (4).

As both a solid and hazardous waste, the ion exchange resins are
subject to the generator requirements of 40 c.F.R. Part 262.
Under federal law, this includes the use of a hazardous waste
manifest for generators producing greater than 220 lbs of all
hazardous wastes generated per month. The specific applicable
regulatory requirements are also dependent on any State specific
regulations that may be required by the particular State a
generator may be located in.

puring our October 1, 1992 meeting, you referred to the treatment
system as being "totally enclosed". Your explanation of this
nclosed loop" process not only included the actual treatment
system, but also the handling, shipment and treatment of the
contaminated resins to off-site locations for ion resin
regeneration and eventual metals recovery. As a point of
clarification in this matter, the only "closed loop" part of this
treatment system 'is the actual ion exchange unit and all related
piping and equipment while the unit is in operation. Once wastes
or other materials are removed from this treatment system, they
no longer are part of this "closed loop" process, and are subject

to the regulations.

The significance of the term "totally enclosed treatment system"
is that any potential customer that may use this system would not
be required to obtain a hazardous waste treatment facility permit




under Federal law pursuant to 40 C.F.R. § 265.1(c) (9) of the
regulations. Again, this interpretation may differ depending on
specific regulations required from State to State.

I should also inform you that I contacted the State of Ohio’s
Environmental Protection Agency regarding your letter dated
October 11, 1990. This letter identified the ion exchange resins
as characteristic sludges. The letter further stated that
characteristic sludges that are reclaimed are not classified as
solid waste, and, therefore, not subject to regulation under the
Resource Conservation and Recovery Act (RCRA) .

According to Ohio EPA officials, the characteristic sludge
referenced in this letter referred to a specific type of sludge
generated by a Minnesota facility [See Attachment]. This sludge
was generated by one of your ion exchange units used to process
coolant wastewaters generated by electrical discharge machining.
This process is not an electroplating operation. The Ohio EPA
will issue another letter better clarifying this issue to avoid
any future misunderstandings between yourself and other
regulatory agencies concerning the proper identification of this
waste.

I appreciate the opportunity to provide technical assistance for
Dayton Water Systems, Inc. in its efforts to comply with the RCRA
regulations. Please call me at (617) 573-5759 if you have any
questions regarding the issues addressed in this letter.

Sincerely,

Y /f .
y ""(_zoma/ o). [%

Kenneth B. Rota, Environmental Protection Specialist
U.S. Environmental Protection Agency

Waste Management Division

RCRA Enforcement Unit

cc: Ohio EPA
RI DEM




Commonweatth of Massachusetts ,
Executive Office of Environmental Affairs

Department of
Environmentaql Pr_olecﬁon

Wililam F. Weld
Govemor

Danlel S. Greenbaum
Commissloner

August 14, 1992

- Mr. Merrill s. Hohman, Director
Office of Waste Managenent '
U.S. Environmental Protection Agency

_Region I
25 Canal Street
Boston, MaA 02114

RE: 'Fluorescent Light Bulb Recycling

Dear Mr. Hohman:

take in regulating fluorescent bulb recycle operations in the
Commonwealth. This is the subject of a Previous letter to you
dated July 17, 1992,

I believe our stance on the matter recognizes the tremendous
environmental benefits which will accrue from redirecting this
waste streanm away from solid waste landfills into channels for
recovery of valuable materials, i.e., mercury, glass and scrap
metal. - It will offer a cost-effective incentive for users of

Commonwealth. Finally, +this approach we believe provides .a
measured regulatory hand over this waste stream without burdening
its management with inappropriate restrictions.

Accordingly, the following outlines the Department’s policy and

regulatory interpretation of 810 CMR 30.000 as it applies to the
recycling of mercury-laden fluorescent bulbs:

1. Recycling of fluorescent light bulbs shall be conducted pursuant

to a Class a Recycling permit for the recycling of regulated
recyclable materials.

One Winter Street o Boston, Massachusetts 02108 . FAX (617) 556-1049 o Telephone (617) 292-5500



Fluorescent Bulb Recycling
Page 2.

2. Used fluorescent light bulbs are regulated recyclable materials.

3. The collector of used mercury fluorescent light bulbs shall be
considered a generator of hazardous waste at the point the
collector deems the bulbs are of no further use as light bulbs
and are suitable for recycling.

4. Collectors of fluorescent light bulbs shall have the discretion
to defer the determination of when each bulb becomes waste until
the bulbs are aggregated to a central collection point, usually

the recycle center.

5. Transportation of used fluorescent light bulbs to a central
collection point need not be by licensed hazardous waste

. transporter.

6. Because the designation of a used light bulb as "waste" and
subsequently "hazardous waste" need not occur until aggregation
at a central collection point, users of bulbs need not use a

hazardous waste manifest when offering the bulbs to a collector.

7. A collector who aggregates used light bulbs at a central
collection point for the purpose of recycling shall at all times
perform recycling in compliance with the terms of its Class A
recycling permit.

The Department considers this approach to be consistent with
earlier policies regarding waste PCB transforms, used car
batteries, and fluorescent lighting ballasts. Such discretion is
allowed an authorized state in implementing its RCRA program. The
Department sees no inconsistency between this state policy and any
policy on the subject matter pronounced by EPA. Consequently, the
Department is implementing the policy as of the date of this letter
and is notifying interested parties, including persons who have
indicated an interest in starting recycle operations in the
Commonwealth. :

Thank you for your understanding and cooperation in this matter.

Very truly yours, .

Thomas Powers, Deputy Commissioner
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October 13, 1992

Thomas Powers, Deputy Commissioner
MA DEP - 7th Floor
_One Winter Street

' Bosy02108 o
Dear Mr 5?&:;5:
As you are aware our agencies have exchanged several letters and

had numerous telephone conversations concerning the regulation of
fluorescent light bulb recycling in Massachusetts.

Our recent discussions on August 13, 1992, centered around the
role and responsibility of a delegated program and the ability of
that program to make decisions that affect the implementation of
such recycling programs in Massachusetts. As we discussed, we
believe that where decisions are being rendered that are within
the scope of the authorized program, Massachusetts has full
responsibility for those decisions. EPA’s role in those cases is
generally limited to program overview.

However, I wish to remind you that as EPA issues future hazardous
waste regulations in this or any other area, Massachusetts will
be required to examine those regulations and make the necessary
changes to maintain an authorized program that is "equivalent to"
and "consistent with" the Federal program.

EPA expects to issue a proposed rule in the near future that is
designed to ensure that hazardous wastes are recycled properly,
without unnecessary regulation. One section of the proposed rule
deals with hazardous waste light bulbs. For your information I
have enclosed that section of the soon to be proposed rule.

I appreciate the time and effort your staff have devoted to this
issue. If you have any additional questions please contact Gary
Gosbee of my staff at 573-5741. . .

Sincerely,

Enclosure

mhman, Director @
Waste Management Division . @D

cc: Steve DeGabriele, MA DEP - Boston
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August 11, 1992

Mr. Paul Josephson
Department of the Army
Headquarters Fort Devens

Fort Devens, MA 01433-5190

Re: Letter Dated, July 14, 1992, Requesting an Interpretation of
the Code of Federal Regulations

Dear Mr. Josephson:

This letter is a response to Fort Devens’ reguest for an
interpretation of the Code of Federal Regulations (CFR).

In order to reduce the amount of variables which will effect this
response, we will assume that all of the waste in question will
be burned for energy recovery. Also, we will assume that the
waste diesel fuel and the used o0il exhibit cne of characteristics
in 40 C.F.R. Part 261. The answers to your specific questions
are as follows:

Waste # 1 - Waste Diesel Fuel

a. Waste diesel fuel is not considered to be a used oil under
the Federal Regulations. Therefore, 40 C.F.R. § 266.40
would not apply in this case. Waste diesel fuel, which is
hazardous due to the ignitability characteristic, would be
considered a hazardous waste burned for energy recovery and
regulated under 40 C.F.R. Part 266, Sucpart D. Nothing in
Subpart D exempts this waste from the hazardous waste
definitions given in 40 C.F.R. Part 26-.

b. 40 C.F.R. § 266.40 does not apply since the waste is not a
used oil.

Waste # 2 - Used Q0il Containing Listed Solvents

a. F-codes should be used when an F-listed solvent is
deliberately mixed with the used oil fuel. The 1000 ppm
level becomes an issue when it is not kxnown how the solvent
got into the o0il. 1In a policy known as the "rebuttal
presumption", EPA states that used oil which contains
greater than 1000 ppm of total halogens would be presumed to
have been mixed with the o0il. Such used o0il would be a
listed hazardous waste subject to the regulations governing
the burning of hazardous waste for energy recovery,

40 C.F.R. § 266, Subpart D. Persons may rebut this
presumption by demonstrating that the used o0il does not
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contain hazardous waste (for example, by showing that the
used oil does not contain significant concentrations of
halogenated hazardous constituents listed in 40 C.F.R. Part
261, Appendix VIII).

Assuming that the o0il exhibits one of the characteristics of
a hazardous waste, the used oil fuel is a hazardous waste
regardless of whether or not the concentration of halogens
is greater than 1000 ppm. If the used 0il fuel contains
greater than 1000 ppm total halogens, then the waste is
subject to Subpart D of 40 C.F.R., Part 266. If the used
0il contains less than 1000 ppm total halogens, then the
waste is subject Subpart E of Part 266,

If the generator has knowledge that an F-listed solvent was
used in the process and may have been released to the soil
then you would assign an F-code to the soil. If the release
was known to be used oil that was contaminated with less
than 1000 ppm total halogens then the generator may presume
the used 0il not to be a listed solvent. Therefore, the
soil would not be a listed solvent.

No, the table determines whether or not a used oil fuel
is specification or off-specification used oil fuel.
Specification used o0il fuel is subject only to the analysis

and record keeping requirements under 40 C.F.R. § 266.43(b)
(1) and (6).

Yes, you would assign the waste code of the characteristic
that is exhibited by the waste.

you have any questions or need clarification, please call me
(617) 573-5747. ’

Sincerely,

By ol

Bryan Olson, Environmental Engineer
MA & RI Waste Regulation Section

ccC:

Gary Gosbee, EPA
Mary Sanderson, EPA _
John Kronopolus, DEP - Central Region
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Dear Automotive S8ervice Station Owner:

This summary is intended to provide an update on the status of
some of the current regulatory requirements for automotive service
industry (ASI) wastes that may now be hazardous as a result of the
Toxicity Characteristic (TC) rule. To date, some of these issues
have been resolved. Others are in the process of being determined
at the State, EPA Regional and Headquarters levels.

Background Information

Generally speaking, solid wastes (as defined in 40 CFR § 261.2)
are hazardous if they are either specifically listed in 40 CFR
Part 261, Subpart D, or if they exhibit a characteristic of a
hazardous waste (i.e. ignitability, corrosivity, reactivity or
toxicity) as defined in 40 CFR Part 261, Subpart C. The focus of
this summary will deal with changes that have been enacted to the
characteristic of toxicity and what affect they have had on some
of the common wastes generated by the ASI.

The Hazardous and Solid Waste Amendments of 1984 (HSWA) to the
Resource Conservation and Recovery Act of 1976 (RCRA) mandated
that EPA reassess the criteria and test method that determine the
characteristic of toxicity. The former test, the Extraction
Procedure Toxicity Characteristic (EP Tox), which had been the
test used since 1980 to define toxicity, was comprised of eight
heavy metals and six pesticides/herbicides (EPA Hazardous Waste
Codes D004 through DO017).

On March 29, 1990 (as published in Volume 55 of the Federal
Register (FR), beginning on page 11798), EPA expanded the list of
characteristic toxic wastes and incorporated a new test method to
replace the EP Tox method. The original list of fourteen
constituents had twenty-five new organic constituents (EPA
Hazardous Waste Codes D018 -D043) added to it. These revisions
also introduced the Toxicity Characteristic. Leaching Procedure, or
TCLP as the replacement test method for EP Tox, to determine the
toxic characteristic of a waste.

These revisions, referred to as the Toxicity Characteristic, or TC
Rule required affected new generators and treatment, storage and
dispocsal (TSD) facilities to submit notifications, applications
and/cr modifications at various set dates in order to continue
a“aging these newly +~y'c wastes. Generally soeaklnq large

Q“tlty generatc.s asnx wocxomont, storage and S ... ... rzilities
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require generators to comply with hazardous waste requlations
regardless of the quantlty of hazardous waste generated. Since
all of the States in Region I are authorized for, at a minimum,
the base RCRA program, this could mean that many CESQGs would need
to comply with many of the standards applicable to generators of
larger quantities. Consultlng your appropriate State
environmental agency is essential before determining whether the
Federal CESQG status is applicable to your business or not.

waste 0il

Current Federal regulations pertaining to waste o0il, in general,
have not been affected by the TC rule. Waste oils that are
handled in accordance with 40 CFR Part 266 or 40 CFR §
261.6(a) (3) (iii) are currently not Federally regulated as
hazardous wastes. These provisions state, generally, that waste
oils that are to be burned for energy recovery or recycled in
other manners are not regulated as a hazardous waste. Many
States, however, regulate waste oil as a special waste and have
established additional requirements regarding handling,
transportation, storage and disposal.

Manners of recycling that may be consistent with the above
mentioned citations are re-refining waste oil into fuels,
filtration of waste o0il to regenerate usable 0il, reusing waste
0il as a lubricant, burning waste oil in on-site space heaters
(that meet the requirements of § 266.41(b) (2) (iii)), or sending
waste o0il to an approved facility that will burn the waste oil in
order to recover energy (i.e. produce heat, steam or electricity).
This is a generalization of the methods of waste oil management
that would be consistent, however there are additional constraints
to some of these methods that should be reviewed in more detail.
For a more detailed discussion on waste oil management, refer to
the November 29, 1985 Federal Register publication (50 FR 49164).

Perceived "recycling" of used oil that would be deemed methods of
illegal disposal and therefore potentially subject to hazardous
waste regulation are road oiling for dust suppression, disposal in
a solid waste landfill, disposal through a sewage, septic or dry
well system or 1nc1neratlon with no means of energy recovery.

The EPA has recently promulgated new regulatlons for facilities
that burn hazardous waste in boilers and industrial furnaces
(BIFs). These regulations (referred to as the BIF Rule),
effective August 21, 1991 will not affect used oil that is burne3ld
on-site in waste o0il "space heater"-type units that meet the

reguirements of § 266.41(b)(2)(iii). Simply stated, this
regulation requ1res sparce heaters to be of less than 500,000 BTU
<2 heour in capat.izt, S .2 to b2 gzanerated - .oorize
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above constituents. Though indicative of widespread contamination
through use, the fact that only half of the samples failed the
TCLP demonstrates that all automotive antifreeze may not be a
hazardous waste once spent. EPA will continue to assess this
issue and determine a proper response. At the present time, as
always, generators of spent automotive antifreeze (or any other
suspected solid wastes) should determine if it is a hazardous
waste as required by 40 CFR § 262.11. If a generator determines
that his spent antifreeze exhibits a characteristic of a hazardous
waste, he should handle it accordingly.

EPA Headquarters’ Office of Solid Waste is overseeing this issue.
In the absence of additional information, Region I is emphasizing
the importance of a generator’s responsibility to make a proper
characterization of all waste streams.

Chlorofluorocarbon (CFPC) Refrigerants

Because of the TC rule, spent CFC (Freon'") refrigerants would be
considered hazardous for detectable levels of carbon tetrachloride
and chloroform. Since this waste is in the gaseous state at
standard temperature and pressure, the potential for venting
rather recycling of spent CFCs cculd increase if regulation as a
hazardous waste is imposed. Since there has been an increased
incentive in recent years to recycle CFCs for reclaim and reuse,
imposing hazardous waste regulations on the storage of these
containerized CFCs could prove to be a disincentive and
subsequently encourage venting of CFCs to the atmosphere. CFCs
are a known contributor to the reduction of stratospheric ozone.
Therefore, EPA suspended the application of the TC to spent CFCs
from totally enclosed heat exchange equipment that are reclaimed
for further use.

CFC refrigerants that are recaptured and reclaimed for future use
are exempt from the TC Rule pursuant to 40 CFR § 261.4(b) (12) as
published in 56 FR 5910 on February 13, 1991.

If you have additional questions or concerns on these issues, you
may contact me at (617) 573-9629.

Sincerely,

Waste Management Division

2
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July 10, 1992

Mr. William C. Osborn
Lighting Recycling, Inc.
115 Buckminster Road
Brookline, MA 02146

Dear Mr. Osborn:

The U.S. Environmental Protection Agency - Region I (EPA) has
received and reviewed Lighting Recycling, Inc.’s (LRI) proposal
for a mercury-bearing lamp recycling facility, dated May 21, 1992
(Proposal). EPA offers the following conclusions and
recommendations regarding the Proposal.

EPA has determined that if the LRI facility accepts hazardous
waste fluorescent lamps they would, when legitimately recycled,
be considered a "recyclable material", as defined in 40 CFR

§ 261.6. The Proposal, as received by EPA appears to be a
legitimate and promising means of recovering glass, aluminum and
mercury from spent fluorescent and other mercury-bearing lamps.

Again, as stated in a previous letter on May 11, 1992, 40 CFR

§ 261.6(c) (2) states that owners or operators of facilities that
recycle recyclable materials without storing them prior to
recycling are subject to the notification requirements under
section 3010 of RCRA, sections 265.71 and 265.72 of 40 CFR
(manifest discrepancies), and the air emission standards set
forth in subparts AA and BB of part 264 or 265.

EPA has determined that, based upon your proposal, since the
recyclable materials accepted at your facility are introduced
directly into process as received, no storage prior to recycling
is occurring. Therefore, 40 CFR § 261.6(c) (2) does apply to
LRI’s proposed facility. LRI’s proposed facility would not be
subject to the hazardous waste permitting requirements of 40 CFR
Part 270.

Facilities that store recyclable materials prior to recycling
are subject to the requirements outlined in 40 CFR § 261.6(c)(1).
Therefore, it is imperative to ensure that the facility, as
designed and operated, can continue to effectively introduce
materials into process as received without storage, or cease the
acceptance of any recyclable materials in lieu of this occurring.
Storage of recyclable materials prior to actual recycling would
subject LRI to 40 CFR § 261.6(c) (1).
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You should also be aware that the above conclusions and
recommendations pertain only to the federal EPA requirements
under the Resource Conservation and Recovery Act (RCRA). Many
aspects of the RCRA program are delegated to and reflected in the
MA DEP regulations in its 310 CMR 30.000 codification.

Therefore, it is inevitable by virtue of the RCRA authorization
program, that there will be issues, such as those that have been
discussed in this and previous letters that will require
approvals and interpretatlons by either the EPA, MA DEP or both.
Depending upon the authorization status of Massachusetts, EPA’s
conclusions and guidance on interpretive issues do not
necessarily supersede those of the MA DEP. If you have any
questinns or concerns regarding the technical issues of this
matter, please contact John Gauthier of my staff at (617)
573-9629. Questions regarding the RCRA authorization status of
Massachusetts should be directed to Gary Gosbee, Chief of the
Massachusetts Waste Regulation Section, at (617) 573-5740.

rely,

David M. Websé£E¢L’SI;}

ME & VT Waste Management Branch & RCRA Policy Lead

cc: G. Levy
RCRA Section Chiefs
N. Willard
S. Dreeszen, MA DEP
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May 12, 1992

Mr. Malcom Fox
Enviroscope, Inc.

101 N. Main Street

Suite 150-137

Ann Arbor, Michigan 48104

Dear Mr. Fox:

This letter is in response to your letter of January 22, 1992,
requesting the Region’s position regarding the applicability of
the Resource Conservation and Recovery Act (RCRA) to solvent
contaminated wipers. Initially, I wish to apologize for the
delay in responding to your letter. This issue is one which has
had a number of key issues affecting it both in the past and in
the present. It was imperative that. the Region carefully examine
all of these factors before clarifying its position.

I would first like to stress that you should be aware that all of
the states in Region I have been authorized to administer the
base RCRA program, which includes issues associated with

i hazardous waste identification. Under this authorization, states

' enforce their own rules and regulations which have been deemed to
be equivalent to those of the Federal program, but also which may
be more stringent. Therefore, we encourage you to contact each
state in the Region to determine their current position on the
issue of applicability as well.

The Region has not previously formulated an official policy on
the issue of solvent contaminated wipers. However, Region I
believes that the solvent contaminated wipers are a hazardous
waste and as such their handling must be in full compliance with
the regulations under RCRA.

Under our interpretation of the RCRA regulations the contaminated
wipers are solid waste when they are to be discarded, regardless
of whether the wipers are to be laundered or thrown away, and
regardless of how the solvent came in contact with the wiper.

The contaminated wipers are a spent material. (40 CFR § 261.1)
If the wipers are being thrown away, then they are clearly being
discarded. If the wipers are being laundered, then they are
being reclaimed. Under either scenario the wipers are a solid
waste as pursuant 40 CFR § 261.2,

Additionally, if the solid waste wipers are contaminated with a
solvent listed in 40 CFR § 261.31, or exhibit a characteristic of
a hazardous waste (40 CFR Section 261, Subpart C), they are a
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hazardous waste. The basis for this decision can be found at
40 CFR § 261.3.

time. We believe that any such exemption, if warranted, and the
authority to dé so, resides at the national level. as you are
also aware, the Agency currently has two petitions on the
national level pending, which seek such a regulatory exemption
for contaminated solvent wipers.

If you have any further questions, please contact Richard Filosa
of my staff at (617) 573-5777. -

Sincerely,

— -
W&m@w
Merrill s. Hohman, Director
Waste Management Division

cc: RCRA Branch Chiefs
RCRA Section Chiefs
RCRA State Coordinators
Richard Filosa
John Gauthier
Robert Cianciarulo
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May 11, 1992

Mr. William C. Osborn
Lighting Recycling, Inc.
115 Buckminster Road
Brookline, MA 02146

Dear Mr. Osborn:

This letter is in response to your recent inquiries regarding the
recycling of fluorescent bulbs to recover mercury. Over the past
few months John Gauthier of my staff has had a number of
discussions on the principle regulatory issues associated with
this process, both with you and with a number of other federal,
state and industry representatives. I have, in this letter,
summarized those issues of greatest concern to both you and the
U.S. Environmental Protection Agency, Region I (EPA), and hope to
offer you some insight on the status of the recycling of
hazardous wastes in a manner that is fully consistent with the
existing federal regulations.

As Mr. Gauthier has mentioned to you previcusly, the key concern
is Wwhether or not the recycling process that you have propcsed
would be subject to hazardous waste permitting requirements
pursuant to 49 CFR Part 270. 1In addition, I am aware that 7ou
have been in contact with Steven Dreeszen et al at the
Massachusetts lepartment of Environmental Protection ‘MA D2EP) to
ascertain what requirements (i.&. Class A recycling permit: at
.the state level may additionally affect this type of operat:on.

Background on Fluorescent Bulbs as Hazardous Waste

In order to be considered a federal hazardous waste, any waste,
must first meet the definition of a solid waste. A solid vaste
1s defined in 40 CFR § 261.2. Simply stated, a solid wasta is

any discarded material that is not excluded under 40 CFR

§ 261.4(a). Under Section 261.4(a), there are specific wastes

that are excluded from the definition of solid waste.

Spent fluorescent bulbs are not listed in § 261.4(a). ThersZore,
they are a solid waste regardless of whether you dispose of :.t,
burn it, accumulate it, store it, treat it, or recycle it. Since
spent fluorescent bulbs are solid wastes, generators must ~hen
determine whether they are a hazardous waste or not. The
definition of a hazardous waste is found at 40 CFR § 261.3.
Again, simply put, a solid waste is a hazardous waste if i+ is:

"A) Not excluded under 40 CFR § 261.4(b); R
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fluorescent bulb can no longer serve its original purpose and is
removed from service, it has been generated. Any subsequent use
or reuse of that bulb that is not consistent with its intended .

use as a light source would result in it meeting the definition

of a solid waste.

EPA also believes that process residues resulting from the
recycling operation are, however, "newly" generated wastes and
thus subject to a hazardous waste determination of their own.
The actual crushing of the bulbs at the beginning of the
recycling process would most likely be considered part of the
recycling process and not waste generation.

I hope this letter serves to detail EPA Region I’s position on
this matter and further provides some background on these issues.
If you have any additional questions regarding this matter,
please contact John Gauthier of my staff at (617) 573-9629.

Si ely,

David M. Webster, Chief
ME & VT Waste Management Branch & RCRA Policy Lead

cc: M. Hoagland w/attach
J. Hackler w/attach
G. Gosbee w/attach
N. Willard
J. Gauthier
B. Cuthbertson, EPA-0OSW
S. Dreeszen, MA DEP
John T. Ham
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April 13, 1992

Gary Gosbee

State Waste Programs Branch
USEPA Region I

25 Canal st.

Boston, MA

RE: Fluorescent bulb recycling

Dear Mr. Gosbee:

Enclosed is the Department’s response to a regulatory
interpretation inquiry from Mr. willilam c. Osborn. Mr. Osborn

asks what regulations govern the recycling of fluorescent bulbs
containing mercury. —

The Department has advised Mr. Osborn that the site of
generation of the bulbs is the point at which the bulb is

altered,either by crushing or removal of the ends to remove the
mercury component. o

The Department seeks EPAX concurrence on this approach. 1In the
alternative, should you not agree with this interpretation of "site
of generation" please advise -regarding the preferred approach.
" Would EPA consider either excluding this type of recycling from

RCRA jurisdiction as a hazardous waste, ala freon decision, and
allow the recycling as solid waste recycling?

Your prompt consideration'will allow the regulated commmunity
wishing to engage in this activity to Plan with greater certainty.

Ve

ruly youxs,

Steven Dreeszen, ChieéfﬁL-_~_

Licensing & Engineering Branch

SD/jp

One Winter Street ®  Boston, Massachusetts 02108 ° Fﬂ (617) 556-1049 o  Telephone (617) 292-5500



o« b LY Commonweatth of Massachusetts
Executive Office of Environmental Affairs

il Pepartment of
MM Environmental Pro!echon

William F. Wold
Governor

Danlel S. Greenbaum
Commissioner

April 8, 1992

Mr. William C. Osborn

Lighting Recycling, Inc. Re: Your letter of
115 Buckminster Road February 28, 1992
Brookline, MA -02146

Dear Mr. Osborn:

I apologize for the delay in responding to your letter. ' We
are receiving a heavy volume of regulatory interpretation inquiries
lately. A proposal such as the one you submitted require a careful
regulatory analysis given its innovative aspects.

You propose to recycle fluorescent (and other mercury-
containing) lamps, removing recoverable quantities of toxic mercury
by one of two means. The first process you describe crushes the
bulb, then distills the mercury from the crushed glass. The second
process involves cutting the ends off the bulb and removing by
vacuum the mercury which is in powder form.

The environmental benefits of either process are obvious: by
reclaiming the mercury, previous disposal practices which released
mercury into the environment would be eliminated. The Department
encourages new approaches to solid and hazardous waste management
which will further minimize the release of toxics into the
environment.

As noted in your letter and attached facility description,
fluorescent lamps would arrive at the facility as in tact and
unbroken. The Department would consider Lighting Recycling Inc. a
generatoz'of hazardous waste (i.e., waste mercury) at the point the
lights are crushed or the ends of the bulbs are removed and the
‘mercury removed.

Pursuant to 310 CMR 30.212(10), any material which is recycled
in a completely enclosed system at the site of generation may be
considered a Class A regulated recyclable material. Your facility
then could qualify for a Class A recycling permit for the
distillation process. Any crushed.glass could be handled as a non=-
hazardous solid waste and disposed of according to applicable solid
waste regulations.

One Winter Street e  Boston, Massachusetts 02108 . FAX (617) 556-1049 e Telephone (617) 292-5500
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Please note that in addition to any permit condition required
pursuant to 310 CMR 30.200, the Department may impose other
conditions deemed appropriate to minimize hazards to public health,
safety or the environment. Any such condition could include
safeguards to ensure that the facility is totally enclosed
preventing the release of fugitive mercury vapors or mercury into
the environment.

Any bulbs broken in transit or upon arrival must be handled as
hazardous waste before recycling, pursuant to 310 CMR 30.000.

This regulatory interpretation pertains to fluorescent bulbs’
only. The Department requires further information before deciding
the regulatory status of other mercury-bearing wastes such as
thermostats, thermometers and button cell batteries. You may
inquire separately should you consider mercury recovery from those
waste streams in the future. - '

We are seeking written concurrence from the U.S. Environmental
Protection Protection Agency (USEPA) that the Department’s
interpretation of "site of generation" for fluorescent bulbs is
consistent with its policies and guidelines and that the processing
of bulbs is considered recycling and not treatment.

Alternatively, we will ask EPA whether it might consider (1)
excluding within RCRA light bulb mercury recovery facilities (in
the same manner as for freon recycling facilities), or (2)
exempting this waste flow from RCRA authority and handling
reclamation of mercury from light bulbs as processing of solid
wastes. .

Should you have further questions, please contact
David Biggers of my staff at 617-292-5787.

ruly yQurs,

teven Dreeszen, Chﬁgj

Licensing & Engineering Branch

v//cc: John Gauthier, EPA
E. Pawlowski, NERO
J. Kronopolos, CRO
P. Mokrzecky, WRO
G. Monte, SERO

P. Weinberg, DSH
A. Green, EOEA
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February 21, 1992
Dear Used 0il Filter Enquirer:

In response to concerns on the proper management of used oil
filters, EPA Region I has developed this letter and has enclosed
a copy of the EPA Office of Solid Waste’s (OSW) regulatory
determinztion regarding used oil filters, dated October 30, 1990.
This letter is the current position that EPA is taking toward
used oil filters (UOFs). This letter summarizes EPpA Region I’s
position regarding the appropriate management of UOFs and further
attempts to answer some common questions and concerns regarding
this topic. 'This discussion supersedes any previous letters that
Region I has issued on this topic. :

Summary of UOF Memorandum

The October 1990 memo referenced above, is clear in stating that
EPA advocates the "complete" recycling of UOFs, and that a
determination of whether UOFs are a hazardous waste (pursuant to
40 C.F.R. & 262.11) is not necessary in instances where UOFs are
drained, crushed and recycled for their scrap metal content.
Based upon past analytical results and recent analytical data to
verify whether used o0il exhibits the toxicity characteristic
(TC), it appears likely that used oil could contain elevated
levels of contaminants such as lead, cadmium, chromium and/or
benzene. The keys to avoid making a hazardous waste
determination on your UOFs are:

1) Insuring that the waste o0il recovered from the filters
is managed accordingly (pursuant to 40 C.F.R. Part 266,
Subpart E or 40 C.F.R. § 261.6(a) (3)(iii)); and

2) Insuring that the drained and crushed UOF cartridge is
recycled to recover scrap metal pursuant to 40 C.F.R.
§ 261.6(a)(3)(iv)). The scrap metal cartridges should
be sent to a facility that legitimately recycles scrap
metal.

Making a Proper Determination

There has also been a great deal of concern on how an adequate
determination on UOFs can be made. This should be a generator’s
pPrimary concern if he intends to handle UCFs as a non-hazardous
waste and dispose of ther, or if he determines that it is
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If the drained UOFs leave your site in either a crushed or
uncrushed state, manifesting as a hazardous waste would not be
federally required provided that the receiving facility intends
to recycle the reclaimable o0il and the remaining filter
cartridge. As a generator, you should obtain some manner of
record to indicate that the oil filters will be recycled for
their scrap metal content.

This record should include the quantity of and frequency that
UOFs are shipped and the manner in which they will be handled.

Be sure to discuss these issues with any facility that you intend
to send UOFs to for recycling. You should also document how that
facility intends to recycle the filters and the ultimate fate of
the o0il, metal cartridge and paper filter element. This
information should be maintained at your site for a minimum of
three (3) years from the date of shipment.

New Developments in Waste Oil and UOF Requlation

Recently, EPA proposed a supplemental rulemaking that could
affect all aspects of the management of waste o0il and oily debris
(such as UOFs). This Federal Register (FR) notice was published
on September 23, 1991 (56 FR 48000). 1In short, this proposal
outlined three options on EPA’s appropriate characterization of
used oil. The proposed rulemaking incorporated information
primarily from EPA‘s 1985 study of used oil and new TCLP data
evaluating the toxicity of used motor oils from a number of
different sources.

The three alternatives that were proposed focus on the issue of
listing used o0il as a hazardous waste under 40 C.F.R. Part 261,
Subpart D. Summarizing, they are:

1) Reinstate the November 29, 1985 (50 FR 49258) proposal
to list all used o0il as hazardous waste:;

2) List only, those used piston-engine crankcase oils
generated from automobiles and aircraft and marine
vehicles, and subject the remaining used oils to the
TC; and

3) Refrain from listing used oils as a hazardous waste and
instead promulgate comprehensive management standards,
with possibly listing used oils that are disposed of.

fegardless of which options will be pursued by EPA, you shc:14 be
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, 0.C. 20460

0CT 30 1990

OFFICE OF
SC.IDO WASTE AND EMERGENCY RESPONSE

A oniUsed 0il Filters
[l

TO: : Robert L. Duprey, Director (8HwM-RI)
Hazardous waste Management Division
EPA Region VIII

MEMORANDUM
SUBJECT: Regulatory Detefmi

FRCM: Sylvia Lowrance,
Ooffice of Solid ﬁ

Thank you for your memorandum of August 30, 1990, requestirg a
regulatory interpretation of the status of used oil filters under the
new Toxicity Characteristic (TC). In your memorandum, you ingquired
about used oil filters that are crushed in vehicle maintenance shops,

. where a certain portion of the residual used oil in the filter is
| separated from the filter.

The answers to the specific questions you
asked are listed below. " .

1. The Toxicity Characteristic lLeaching Procedure {TCLP) " is
performed on used oil filters by crushing, cutting or grinding the
waste (filter plus contents) until the pieces are smaller than 1
centimeter in their narrowest dimension (and thus are capable of
passing through a 9.5 mn standard sieve). See Step No. 7.3 of the
TCLP. The surface area criterion referred to in Step 7.3 does not
apply to used oil filters. (Note: If the generator recycles both the
used oil and metal, you do not need to test because recycling of both

types of materials is exempted from hazardous waste regulation as
discussed below.)

5. and 3. Assuming a used oil filter exhibits the TC, you had
inquired whether the act of crushing filters is requlated treatzent
or exempt recycling. Generally, the types of used oil filter
crushers you described would not be regulated if the used oil was
teing recycled (see 40 CFR 261.6(a)(2)(iii) and (a) (3) (iii)). T“het
ig, since the purpose of the crushing is to renove the used oil for
recycling, we view the crushing to fall within the used oil recycling

~-isn. The crushing may be rerforred on- or off-site, for profit
-« 31-e determining facicl T t.otmar the used oil will T
Co - .~ f{lter rzv ba =riyped so-..iva for crushing und:r ThA
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4. Generally, automotive oil filters are not considered to be
containers because they are designed to filter particulates from oil
that circulates through them, not devices for the storage of oil. As
a result, a filter could not be an "empty container" under 40 CFR
261.7. However, as described next, a drained or crushed filter is
considered scrap metal, and scrap metal is exempt from regulation
when recycled.

Under the definition of "solid waste," EPA has determined that
rrecycled hazardous scrap metal is a solid waste when disposed of or
recycled" (see 50 FR 624, January 4, 1985). However, pursuant to
section 261.6(a) (3) (iv), hazardous scrap metal is exempted from
subtitle C regulation when recycled. The scrap metal recycling
exerption in 40 CFR 261.6(a) (3) (iv) is applicable to used oil filters
(scrap retal) that are going to be recycled. However, an undrained
or uncrushed oil filter would contain too much oil to qualify for the
scrap retal exemption. The January 4, 1985 preamble provided
exarples of items qualifying for the exemption, such as bars,
turnings, rods, sheets, wire (i.e., scrap metal that is going to be
- recycled to recover their metal content) and examples that do not
gqualify, including metal-containing waste with a significant liquid
cornporent, such as spent batteries.

To increase the probability that the used oil filter (hazardous
scrap petal) will qualify for the scrap metal recycling exemption,
the generator or recycling facility should drain (gravity) the filter
for an amount of time sufficient to ensure that all free-flowing oil
is removed. The amount of drain time will vary based on a number of
variables, including the size of the filter and temperature (both
ambient and that of the filter). Alternately, the generator or
recycling facility could crush the oil filter using the most
appropriate crushing method that will force excess residual oil from
the filter. We will be examining this issue further, but wve
currently have no information indicating that substantial amounts of
0il will remain in the filter after either sufficient draining or
adequate crushing. As a best operating practice, the Agency
recomnends that the generator or recycling facility both drain and
crush used oil filters to be certain that the used oil filters would
qualify for the hazardous scrap metal recycling exemption.

1f the crushed or drained filter will be recycled, it is

unnecessary to determine whether it exhibits the TC because the scrap

-ec+al eve-ption is applicable. It would also be unnecessary to
=-ifect these used oil filters if they will be recycled. However,
~e filter will be disposed of, the generator must determine if it
azardous under the TC. If the filter is hazardous waste, the
-.- 2nd 268 regulations arply to the generator, and Parts 264
< <- z-nly to the treatment, th.:.2 :r2 disposal faciliti--
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Finally, in the sales brochures you sent, there was mention of
an open container used to accumulate the used oil after the filter
was crushed. (Currently, used oil accumulation by generators is not
requlated if the used oil is recycled, but EPA did propose that such
containers be kept closed. See 50 FR 49252, November 29, .1985.)
Storage or accumulation of characteristically hazardous used oil is
regqulated if the used oil is to be disposed of: in that case, the
containers must be closed except when adding or removing the used oil
(per §265.173(2)). _

Please contact Daryl Moore at (202) 475-8551 if you have any
additional questions on the applicability of the Federal hazardous
waste regulations with respect to used oil filters.

cc: Waste Management pDivision Directors, Regions I - VII and IX - X
Jeff Denit
RCRA/Superfund Hotline
Regional TC contacts
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Mr. Al Nardone

Massachusetts Department of Environmental Protection
Division of Hazardous Materials

One Winter Street, 7" Floor

Boston, MA. 02108

Dear Mr. Nardone:

This letter responds to the questions you presented in a recent telephone conversation with Jim
Gaffey of my staff concerning the permit renewal of a Massachusetts Laidlaw facility.
Specifically, you requested EPA - New England's (EPA) position on dealing with permit
conditions for base-program areas not currently a part of the state's authorized RCRA program.
Examples included Air Emission Standards for Process Vents , Equipment Leaks and Tanks,
Surface Impoundments and Containers (Subparts AA, BB, and the new CC), and the Toxicity
Characteristic Rule (TCLP). The theme of your inquiry center around an important policy issue
which warrants clarification by EPA. Since this issue is relevant to all authorized State programs,
a copy of this response is being forwarded to the five other New England state program offices.

EPA encourages the incorporation of statutory standards into new permits and permit renewals in
those instances where the state has adopted applicable regulations into law. For situations where
the state has not yet adopted regulations, EPA recommends drafting permits without addressing
such provisions in the permit. EPA, however, acknowledges that each facility's hazardous waste
management operations must be attended to on a case-by-case basis. Situations may occur which
warrant specifying permits conditions in areas where the state is not authorized and no state law
exists. In those situations, we recommend using your omnibus provision to ensure protection of
human health and the environment.

EPA's position relative to permit conditions for base-program areas not currently a part of the
state's authorized RCRA program is based on the following points:

1. As a result of HSWA, self-implementing facility standards imposed by statute apply to
all permitted facilities. (Note; the "permit as a shield" for Subparts AA and BB expires on
June 5, 1995; the effective date for Subpart CC.)

2. Self-implementing provisions incorporated into a permit will act as a shield for those
self-implementing requirements.

3. Permit writers will be called upon to negotiate permit conditions in new areas which
may become resource intensive and focus attention away from other key permitting issues.



EPA also recommends describing the position taken in handling this permitting issue in the
administrative record of a draft permit for the benefit of the general public and the permittee.
You may also add a general facility standards-type permit condition mandating the permittee to
comply with all applicable self-implementing provisions imposed by RCRA.

Thank you for bringing this matter to our attention. If you have any comments on this or other
permitting matters, please contact James Gaffey of my staff at (617) 223-5542.

Sincerely,

“Gary Gosbee, Chief
Permits and State Programs Section
Waste Management Division

cc:
Dave Sattler, CT DEP

Stacy Ladner, ME DEP

Pam Sprague, NH DES
Beverly Migliori, RI DEM
Steve Simoes, VT DEC

EPA RCRA State Coordinators
Fred Friedman, LAI




December 21, 1993

Chester W. Matthews
Director, Safety, Health
and Environmental Protection
Bath Iron Works
700 Washington Street
Bath, ME 04530

Dear Mr. Matthews:

In response to your November 16, 1993 letter concerning my
telephone conversation with Bath Iron Works personnel, I’d like
to provide clarification on the issues you raised and on the BIW
paint use/reuse issue in general.

Chapter 40 CFR, Section 261.2 provides the definition of solid
waste and states,

"A solid waste is any discarded material that is not
excluded by Section 261.4(a) or that is not excluded by
variance..." '

However, Section 261.2(e) explains that materials that are not
solid waste when recycled include those that can be shown to be
recycled by being used or reused as "effective substitutes for
commercial products." Thus you need only document that there is
a known marke<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>